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“The naturalnessofnatural rightsioaccessanduseofwaterasa resourcerests 
on a belief ihat, all people, because they are people, whatever be their moral, 
legal, social or civil status, have a naiural right io water since water as a 
resource isanotherwayofdescribingthe righttolife. ”( UpendraBaxi, inSingh 
1991:ll I )  

INTRODUCTION 

This paper attempts to analyze the existing Nepalese legal framework in relation to water 
management and water rights. Further it deals with the acceptable extent of customary water use 
rights of the Nepalese people and resolution of water related disputes by mediation under the 
existing legal framework. This paper also gives a brief introduction to the status of water 
management and history of legal development in relation to irrigation management in Nepal. 

Nepal is divided into three distinct geographical sectors; the northern most portion of the country 
is mountainous area, the middle consists of hills and valleys the southern part is plain land, known 
asTerai.Theycover 17%,68 %and lS%ofthecountry,respectively.About 18percentofthe total 
land area (2323 thousand ha in 1991-92) has been brought under cultivation, of which 53% lies 
in the Terai. 

Nepal is endowed with abundance of water resources and the total surface run off of the rivers is 
estimated to he around 20 m.ha. The abundance of water resources of Nepal has yet to be utilized 
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and exploited to its considerable extent. For example, in 1992-93, out of 2323 thousand ha. of 
arablelandonly 882thousand ha(37.96%) was irrigated; 250MW3 ofelectmicity was generated, 
and a total of 140560 thousand liters of drinking water was provided daily to 1109 thousand 
people ‘. In the irrigation sector, the contribution of Farmer Managed Irrigation Systems is 72% 
of the total irrigated area as compared to Agency Managed Irrigation System’s 28 percent.’ 

HISTORICAL DEVELOPMENT OF LAW IN NEPAL 

For about 500 years in the early Nepalese history Nepal was ruled by Gopal (cowherds) and Aahir 
(buffaloherds) dynasties hut no information is available about their legal systems. Then after, 
Nepal, as many small principalities, was ruled by Kirat, Lichbavi and Malla dynasties. The 
duration of regimes of the concerned dynasty especially of Kirat and Lichhavi period is confusing 
to some extent because different historians have mentioned different dates. Prithivi Narayan 
Shah, king of Gorkha, took the painstaking task of unifying the country. Thus since 18th century 
the unified Nepal is being ruled by the Shah Dynasty. 

The first single codifed law, valid for the whole of Nepal was promulgated in 1854, and is known 
as the Mu& Ain (National Code). This Code existed for over a hundred years as the sole codified 
law to dispense justice in the country. Before the promulgation of the Muluki Ain 1854 and after 
its promulgation in the matters not dealt in the code, the task of dispensing justice was done as per 
the provisions made in different religious scriptures. 

The historical development of legal system in general and water related laws in specific in Nepal 
aresketchedinTableI(See also Annex1 forthechronologyofthe waterrelatedlaws andpolicies). 

Very little information regarding water management and water rights of the people is available 
while studying the past legal history of this country. The provisions of Muluki Ain, 1854 as 
mentioned in the chart still exist under the New Muluki Ain of 1963 which is a signal of the legal 
provisions being deeply rooted in the society. 
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Legal system since 
the promulgation of 
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Table 1 

Water Related Laws: Historical Perspective 

Begins 
from from 
the reign of 
Drabya 
Shah in 
Gorkha in 
1559 to  
1854 AD. 

1854 - 
1963 AD 

Lichhavi Dynasty 464 - 781 IAD 

+ Shah Dynasty 

3 
P r e v a i l i n g  

>harmashast ra lLaw 
Mundhum" (Chapter on 
Khasem Kharon Theem" 
.ules for Administration 
f Justice) 
lanusmriti. 
laradasmriti. Yangyz 
'alka Smriti and othei 
:ligious scriptures 

As above 

A5 above 

i s  above + Nationa. 
:ode of 1854 

7 Substantive Law 

'40 specific provision regarding 
water management found to date 

lharmashastra 

4nnual repair of canal by its 
isers made mandatory and non. 
mmpliance was punishable. 
%very one had right to use watei 
rrespective of their caste on 
urn by turn basis, 
' First come first service in 

drinking water & irrigation. 
' Petty cases relating tc 

drinking water and irrigatior 
was not heard by state agenc) 
or royal courts (Rules 6 & f 
of Ram Shah) 

' The person who cut tree! 
around drinking water tap! 
was filed Rs. 5 (Rule 14) 

Makers of the canal had first 
priority to use the water but 
traditional water sharing 
pattern was upheld. 

9 Irrigation from top to bottom 
was recognized. 

* Canals could not allowed to 
be constructed upstream of 
existing canals if  that 
lessened water supply to the 



Table 1 (contd.) 

. I 

R u l i n g  
D y n a s t y  

Kirat Dynasty 

dhah Dynasty 

Lichhavi Dynasty 

Malla Dynasty 

~ I L e g a I  s y s t e m  
before codification 
of law 

Legal system since 
the promulgation 
of codified law in 
1854 AD. 

5 
C o n c e r n e d  
A u t h o r i t y  

Local 
Assemblies an, 
Individuals 
* Panchali, 

Drang, 
Adhikaran. 

* Birtawala 

* Pancha 
Samuchaya 
(Assembly 
of five loca: 
people) ’ Dwares 
(gateman) 
Birtawala 
(land lord) 

(Priests) 
‘ Pundits 

Pancha 
Dware 
Thare 
Mukhiya 
Birtawala 
Choudhary 
C o u r t  o f  
Bichari 
(Trial Court) 

6 
J u r i s d i c t i o n  

Water related conflicts a, 
well as other issues 

* Panchali was village ]eve 
assembly of five adults 
like a trial court, all case: 
within their jurisdiction. 

* Drang was province leve 
or appeal level court anc 
Adhikarn was central 
level. 

* Birtawala had authority to 
hear local level watel 
related cases within theii 
Bitra land area. 

’ All village level disnutes 
inchdingwater relateb. ~ 

’ All appointed by king, 
princes or ministers to 
hear petty cases including 
water related issues of 
their respective areas. 

7 
R e m a r k s  

* Birtawalas were person! 
w h o  r e c e i v e <  
landgrants, usually ta, 
free, from the state. 

* In 1626 AD. Jitamitri 
Malla of Bhaktapul 
issued a royal order to 
levy for the use of 
canal water. 

* Water related disputes 
were not considered as 
important disputes of 
the society. 

lurisdiction of state 
lgenc ies  and  their  
iuthorities overlapped, 
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CURRENT WATER RELATED LAWS AND POLICIES 

The human body consists of about 70% (in terms of weight) of water thus human life is not 
possible without water. Therefore, “WaterRight”in it’s broadconnotationmay be termed as “right 
to life”. However, water right does not only entail water right for consumption but also the right 
to use and discharge it. Further in many occasions water right also entails protection from 
destruction and pollution of water sources and related construction works. 

Keeping in mind the general meaning of water rights mentioned above, all the current Nepalese 
laws, related to water, may be broadly grouped into the following categories: 

1. Consumption Related Laws 

(i) 
(ii) 
(iii) 

Drinking Water: Nepal Water Supply Corporation Act. 1992. 
Domestic Needs: National Code 1963 (Muluki Ah,) 
Irrigatiqn: National Code 1963 (ChapterofLandCultivation: “JaggaAbad Gmeko” 
Mahal) 

2. Use Related Laws 

(0 

(ii) 
a. 
b. 
C. 

(iii) 

(W 
a. 
b. 

Industrial hoduction: Industrial Enterprises Act, 1992 

Hydro-power 
Electricity Act, 1992 
Electricity Rules 1988 
Fixation of Electricity Tariffs Rules, 1993 

Transportation 
Vehicle and Transportation Management Act, 1992 

Fishing. 
Aquatic Animals Rotection Act, 1960. 
Forest Act, 1992. 

Recreation: Trekking and River Rafting Regulation, 1984. 

3. Discharge Related Laws 

Sewage into surface water and sewage into aquifer 
(i) 
(ii) National Code, 1963 

Solid Waste Management and Resource Mobilization Act, 1987 

4. Protection Related Laws 

(i) Decentralization Act, 1982 
(ii) Decentralization (Working Arrangement) Rules, 1982 
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(iii) 
(iv) 
(v) Municipality Act, 1991 
(vi) 
(vii) 
(viii) Local Administration Act, 1971 
(ix) 

Essential Commodities protection Act, 1955 
Village Development Committee Act, 1991 

District Development Committee Act, 1991 
Soil Conservation and Watershed Management Act, 1982 and its Regulation 

Some Public Offences and Punishment Act, 1970 

5. Umbrella Laws 

(i) 
(ii) 
(iii) Water Resources Rules, 1993. 

The Constitution of the Kingdom of Nepal, 1990 
Water Resources Act, (WRA) 1992. 

Theclassificationsmadeabovearenothardandfast becauseonelaw or actoftenleads withmany 
aspects. And water related laws are not confined to the provisions of one or two laws but scattered 
in different laws. We have included policies in the classification of laws because though policies 
may not have a direct bearing on aperson’s waterrights, they nevertheless may affect waterrights 
by affecting laws or implementation of laws. 

Due to lack of space, this paper has not discussed all the water related laws but only with the 
following issues/topies and referred to the related laws wherever felt necessary. Thechoronological 
development of the water related laws and policies have been presented in Annex I. 

Ownership Versus Management of Water Resources 

As per the provision of Water Resources Act, 1992 (WRA 1992) the ownership of the water 
resources of surface, underground or in whatsoever form, available in the Kingdom of Nepal, is 
vested in the kingdom of Nepal. [Sec. 2 (a) and S e c .  31 

This provision rejects the existence of any individual or community ownership right over any of 
the water resources available within the kingdom of Nepal irrespective of its origin, place, mode 
of use. nature of water resources and management system. This provision rules that any water 
resources originated on private land should be considered as state owned, and negates the 
constitutionally awarded property right (to use it as he/she pleases) of the Nepalese citizen. 

Theremay beseriousquestionsraisedinthisregard suchas: Will individualsorcommunities (who 
have been managing their water resources since time immemorial) keep “loving” the water 
resources as they used to when they know that the water resources no more belongs to them ?Will 
they not take it as state’s intervention in their local matters ? Can the government manage and 
maintain the water resources for beneficial uses, for which the WR Act has come into existence, 
with its limited number of administrators and experts in this field ? 

While talking about nationalization of natural resources one may remember the Private Forest 
Nationalization Act 1957. This Act was brought into existence in the name of “better preservation 
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of the forest resources” but afterwards it was realized that the government, keeping the local 
communities out of the management system, can not effectively manage and protect the natural 
resources with its limited number of officials and the experts. Will the same story be repeated?. 

Access to Water is a Natural Right 

Considering the constitutional provisions, two provisions relating to fundamental rights, namely 
a) right to equality [Art. 11 (4)] and right to property (Art. 17) are found related in this regard. 
According to Article 1 1 (4), no person shall be discriminated against as untouchable and bedenied 
access to any public place or be deprived of the use of public utilities. Contravention of this law 
is punishable. According to Article 17, all citizens have right to property and private property can 
not be confiscated without paying due compensation. These constitutional provisions entail that 
every Nepali citizen has natural right of access to water of all public utilities without any kind of 
discrimination and the water source limited to a private land be considerd as the owner’s private 
property so far the use of water is mingled with the use of the land. 

Every Citizen Has Right to Sue with Regards to Public Water 

Among other related provisions of the present constitution (under Art. 126) the ratification of, 
accession to, acceptance of or approval of a treaty or agreement including about natural resources 
and the distribution of their uses are subject to be done in the parliament. On the other hand, if any 
agreement or treaty is of an ordinary nature which does not affect the nation extensively, seriously, 
or in the long term, the ratification of, accession to, acceptance of, or approval of the same, may 
be done at the meeting of House of Representatives by a simple majority of the members present. 
Otherwiseitmay bedoneonly by amajority oftwo-thirdsofthemembenpresentatajointsitting 
of both the Houses of the parliament. 

Article 126 is vague in terms of spirit as well as letter and has provided grounds for debates and 
controversies. It is very difficult to define whether a treaty concerning water resources is of an 
ordinary nature or whether it affects the nation extensively, seriously or in long term. The criteria 
and mechanism to determine the nature of a treaty have not been fixed so far, either in the laws 
or in legal practices. Therefore, certain issues sharing of water resources in the “Tanakpur 
Barrage” case, in which the Supreme Court has made it clear that the deal of His Majesty’s 
Government (HMG) with India during the visit of the former Prime Minister, Mr. Girija Prasad 
Koirala, on Dec. 1991, was not merely an understanding, but atreaty, are stillunder consideration 
by the parliament. However, in the said case the Supreme Court has clearly established the 
precedent that water is one of the natural resources and matter of concern for common people so 
every citizen has a right to sue against anyone and a right lo get information about the acts of the 
government in this regard. 

It may be recommended that the Nepal Treaty Act, 1990 should contain clear cut criteria or 
establish specific mechanisms to determine the nature and extent of a treaty concerning natural 
resources, particularly water resources and sharing of their benefits. 
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Right to Utilize Water Resources 

Although all water vests in the Kingdom of Nepal, i.e., that the state is the owner of all water 
resources in whatever form, all Nepalese citizens have the right to utilize water. Water may be 
utilized for some purposes without acquiring licence from the concerned state agency, while for 
other purposes licences are required. The WRA has defined when and for which purposes licences 
are required and when they are not required, as described below. 

Water Uses for Which it is Not Necessary to Obtain Licence 

As per the WRA everyone is entitled to utilize water resources (without obtaining a license) for 
the following uses: 

(i) 
(ii) 
(iii) 
(iv) 
(v) 

For one’s own drinking and other domestic use on an individual or collective basis; 
For the irrigation of one’s own land on an individual or collective basis; 
For the purpose of running a water-mill or water grinders as cottage industry: 
For the use of a boat on a personal basis for local transportation; 
For the use, as prescribed under Water Resources Rules, of the water resources confined 
to a plot of land by the owner of such land. 

Although licence is not required for the use of water for the purposes mentioned above, the users 
are not free to use water as they wish. They must make beneficial use of water without causing 
damage to others (see Sec.4, subsections (2) and (3) of the WFL4). 

Water Ues For Which License is Required 

Since the ownership of all the water resources available within the national boundary vest in the 
Kingdom ofNepal, no person is entitled to utilize the water resources, except as mentioned above, 
without obtaining a licence from the concerned authority under the WRA (Sec. 3 and 4). For the 
porpose of awarding license for survey and utilization of water resources, Rule 8 of the Water 
Resources Rules, 1993 has made a provision for one “District Water Resources Committee” in 
each district, under the chairmanship of Chief District Officer (CDO), and comprising the 
following members: representative from district level Agriculture Development Office, Forest 
Office, Drinking Water Office, Irrigation Office, Electricity Project Ofiice of HMG, office 
relating to utilization of water resources, District Development Committee (DDC) and Local 
Development Officer (LDO). It is noted that the members, except the representative from DDC, 
all are bureaucrats. 

Persons willing to make use of water resources for collective benefits or on an institutional basis 
can form a water users association and register it with the concerned District Water Resources 
Committee (Sec.8). [The registered water users association becomes an autonomous corporate 
body]. Even a person willing to survey water resources for possible project implementation needs 
to obtain a license and apply to the concerned authority as prescribed under the said Act. The 
license obtained under this Act can he sold or transferred otherwise to others. The licensee may 
collect fees from the users for the use of services generated out of the water resources and services 
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may be stopped on default of payment. A person or a corporate body, who is utilizing water 
resources prior to the commencement of WRA, is also required to apply to the concernedauthority 
as prescribed under the act witbin one year of commencement of the Act. 

The licensee is liable under the WRA to pay a charge or annual fee for utilizing water resources 
to HMG [(Sec. 8 (5)] .  HMG may prescribe the necessary quality standard of water resources for 
various uses and that should be maintained (Sec. 18 WRA). Similarly HMG may prescribe the 
tolerance limit for water resources and may prohibit water resources pollution by any means (Sec. 
19 WRA).. 

The license relating to the survey of water resources and its utilization for the generation of hydro- 
electricity is not governed by the WRA provisions as mentioned above but other matters relating 
to the water use is governed by the provisions of the Act (Sec. 9). 

The license of such a licensee can be cancelled if he or she performs acts contrary to the WRA or 
Rules framed under it, or does not comply with the order given by the prescribed officer 
prescribing necessary improvements thereon. 

While providing license for utilizing water resources following priority order, shall, in general, be 
followed: 

(i) 
(ii) Irrigation 
(iii) 
(iv) Hydro-electricity. 
(v) 
(vi) Navigation 
(vii) Recreational uses 
(viii) Other uses. 

Hydro-Power 

All forms of water use and license awarding process has to be guided by the Water Resources Act 
and rules fromed thereunder except the use and licence awarding process for hydro-power. Thus 
the legal provisions regarding awarding license for hydro-power needs to be dealt seperately. No 
person or institution is authorized to generation, transmission and distribution of electricity unless 
permission or licence is obtained under the Electricity Act, 1992. However, it is not required to 
take permission to generate and distribute electricity up to 1 MW by a citizen or national 
institution, who only needs to inform the concerned authority about the project (Sec. 3). 

The person or institution willing to survey or generate hydro-electricity needs to file application 
to the concerned authority forthe purpose of obtaining alicense asprescribed under theElectricity 
Act and the concerned authority will provide the required license following the due process as 
prescribedunderthelaws. Thelicensee with prior approval oftheconcernedauthoritycan transfer 
his right by any way to others (Sec. 4). The duration of license of survey for hydro-power will be 
maximum 5 years and maximum 50 years for generation, transmission anddistribution unless that 
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is renewed. The land and installation related to electricity generation, transmission and distribu- 
tionlinesestahlishedby foreign nationalsorcorporatebody in which they havefinancedmore than 
50% of the total investment shall be under the ownership of HMG after expiry of the license (Sec. 
5 and 10). The licensee is authorized to collect fees from the hydro-power users and terminate the 
service if the fee is not paid (Sec. 16.17 and 19). He/she needs to run the project without polluting 
the environment (Sec. 24) and such license can be cancelled if the lincensee acts in contravention 
to the Act and Rules framed thereunder and order given by the concerning authority (Secretary of 
the Ministry of Water Resources) in this regard. 

The Electricity Act, 1992, has been promulgated with the objective to attract national and foreign 
private sector entrepreneurs to invest in the development of hydro-power and utilize the available 
water resources. Therefore, the Act has made provisions for many concessions and facilities to 
such investors. 

But within the new legal framework, license to the private sector has yet to be issued. The private 
sector feels that until the Nepal Electricity Authority itself is privatized andor greater opportuni- 
ties are provided, the prospect ofprivate sector participation in medium and small projects (1 MW 
and above) are bleak. The major constraints are as follows: 

(i) 

(ii) 

(iii) 

The uncertainties involved in the development of hydro-power projects due to a lack of 
hydro-meteorological data. 
Uncertainty over the continuous flow of the benefits and guarantee of being paid in the 
future. 
Uncertainty over tariffs which would be fixed by a proposed public tariff commission and 
further negotiation with Nepal Electricity Authority. 

The legal situation of water rights regarding other uses such as agriculture, cottage industry, 
transportation, recreation, etc. are not dealt with separately in detail in the existing Nepalese laws. 
However, for the use of water for such a purpose a license is required. 

Water Rights to a Water SourceWhich Originates in and Confiied to a Private Land 

The owner of the land on which the water resources is confined (to hisher land) may use the same 
without obtaining a license but subject to the provisions made under the Rules framed under the 
WRA (Sec. 4 (2) (e) of the WRA). But, surprisingly the Rules are silent on this issue; thereby it 
leaves room for confusion regarding the use of such water resources to both. users and law 
implementors. 

All the water resources as per the provisions of the WRA is owned by the fingdom of Nepal 
whether it is originated or existed on private or public land and the provisions regarding to legal 
restrictions on its use may be considered ascontrary to theconstitutional provision of the property 
right, (See Secs. 2 ,4  (2) (e) of WRA and Art. 17 of the Constitution) because the use of water is 
attached with the use of land. 

Similar arguments can be put forward regarding to the Aquatic Animals Protection Act, 1960, 
which statesfhat thetermwater includeslake, waterreserve, waterfall, stream,river, watercourse, 
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pond, canal, etc. and their sources; and defining the term aquatic animal it states that the term 
includes all animals which livein water.TheActhasmadeaprovisionthattheowneroftheprivate 
watermay use the water tokill orcatchaquaticanimalsanyway helikesexceptby usingpoisonous 
substances and without aquatic animals in other water. [See. Sec. 2 (a) and (b) and Sec. 31 The 
term “private water” has been defined as the lake, pond, watershed, or water reserve on a land of 
which the owner is paying land revenue of the land to HMG. (Sec. 2 (gha) of the Aquatic Animals 
Protection Act, 19601. Thus the concept of private water and its use to the extent accepted by the 
Aquatic Animals Protection Act has not been confirmed hy WRA. Further the WRA has made 
room to frame rules impossingsomerestrictions on the use ofprivate waterwhichmay contravene 
the provisions made under the Acquatic Animals Protection Act. 

Irrigation and Customary Water Use Rights Vis-a-vis the Existing Legal 
Provisions 

Asmentionedahove,MufukiAinistheoldestcodifiedlawofNepal. In 1950, there wasasuccessful 
popular political movement against the then Rana rulers and the social, political, and economic 
situation ofthe country was changed hut the same law remained in existence till 1963. It was only 
in 1963 that the old Muluki Ain was revised thoroughly as per social and political changes and a 
new, reviseJ Muliki Ain promulgated 

The Muluki Ain devotes one out of its 44 chapters, known as Jugga Aubud Gurneko (Land 
Cu1tivation)to basic legal provisionsregarding irrigation. Underthesaidchapterif someonewants 
to make a new irrigation canal above the existing canal helshe can make the new one only if that 
does not lessen the quantity of water to those plots of land which are being irrigated through the 
old one (Sec. I). 

Similarly, for the purpose of cultivating land, an irrigation canal can be made through anyone’s 
private land, whether fallow or cultivated, and water can be channelized; no one should prohibit 
such an act. A landlord, on whose land the irrigation canal is made, unless hidher land is revenue 
exempted fallow land, should be given the price of the land or substitute land as a compensation 
for thelossofhis/herland.Therevenueofthecultivatedland, on which theinigationcanal ismade 
to cultivate a fallow land, should he exempted if the revenue of such newly cultivated land comes 
around double of the cultivated land used for making the canal (Sec. 3). 

Likewise, land, on which a water resource or hank of a pond exists, should not he cultivated 
(Sec.4). The person who cultivates such a land is liable to be fined five times the revenue in 
addition to the revenue of the land and such land should he left fallow again (Sec.12). 

The Muluki Ain contains several provisions that recognizes existing social norms, values and 
practices. But the Ain is also confusing to many people. In the first place, the original Muluki Ain 
was drafted over one hundred years ago. The language is very difficult to understand. It contains 
many Urdu and Persian words which has madeit very difficult for the common people to read and 
understand, Secondly, it contains some provisions that may lead to contradictions. For example, 
the upper riparian have prior right of water use to irrigate their land. On the other hand the 
traditional water distribution system is also recognized. What happens if the upper riparian turn 

. 
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their bari (unleveled cultivated land which can be used to grow other crops than rice) into khet(rice 
fields) lessening thequantity ofwater to thelower riparian7Itisdifficulttoanswcrsuchaquestion 
under the provisions of this Ain. 

Third, the fineofup toRs. 50foraperson whocompclssomeonetoleave hisherlanduncultivated 
is very nominal and therefore not a good protection against infringement of rights. 

Fourth, being a general law of the nation specific laws, such as the WRA, prevail over it. This legal 
provision often leads to confusion, even among lawyers. Thus the Muluki Ain has recognized the 
prior appropriation and customary water use right, but the WRA of 1992 does not explicitly 
recognize customary water use rights. For example, in many parts of the country water users 
associations, who in general are not registered as institutions, have constructed irrigation canals 
and are charging fees from the beneficiaries: such water users c.ommittee andcustomary practices 
oflevyingwaterfeesisnotlegallyvalidunlessanduntil they obtainalicenseunderthe WRA [Sec. 
(031. 

Likewise the WRA has broadly “nationalized” all water resources within the kingdom ofNepal. 
I t  also has fixed priority order for the use of the water sources and drinking purpose is on the top 
of the priority list. In such a situation, if someone or a group, without obtaining a license, has 
constructed an irrigation canal using the water from long past but sonieone comes to claim the 
same water for drinking purpose then what kind of right will prevail over there? The right of the 
person who constructed the canal as customary water use right under Muluki Ain? Or the right 
of a person who would like to use the water source for the drinking purpose? This question may 
beansweredbyalegalexpertsayingthatWRAisapplicableinthiscasebecauseMulukiAin, being 
agenerallaw,cannotprevailoverthespecific law. But, willit bejustified,that someonegets water 
use right under Muluki Ain since time immemorial but loses the same right under WRA ? 

Here the question arises what is customary water use rights? The meaning of the term customary 
water use rights hasnotbeendefinedin any OftheNepaleselaws. Thusit is upto thecourts todefine 
this termanddeterminehow may year sofusedoes i t  take forapractice to beconsidered customary 
use. The number of years may differ from one court to another unless and until the Supreme Court 
ascertains the number of years in this regard. 

Nevertheless, the WRA has not completely rejected the customary water use right because some 
provisions of the Act have made room to recognize such rights. For example; 

i. 

ii. 

Using water for ccrtain purposcs such as drinking, domestic, irrigation purposes on 
individual or collective basis does not require obtaining a license [Sec. 41. 
On receipt of an application for survey and utilization of water resources from an individual 
or a corporate body the concerning authority or officer is required to make necessary 
enquiries before issuance of the license [Sec.B (2) and (4)]. 
If adispute arises while utilizing water resources, the prescribed committee shall decide as 
to whether or not or in what manner such use could be made. Such decision must be made 
on the basis of priority order of water use, the beneficial use, i.e. rational uses of the water 
resources within the available means and resources and use of the water resources without 

iii. ‘ 
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causing damage to others [Sec. (2)a and 4(3)] or misuse of water resources and also other 
necessary enquiries. [Sec. 7(2) and Sec.101. 

All these three provisions give room to the implementors to consider the customary water use 
rights of the local people and respect them before they take a decision within their respective 
jurisdiction. But two things have tobeconsidered. First, these provisions do not makeit mandatory 
forthelawimplementors torespectthecustomary wateruseright. Second, to follow theintentions 
of the legislature [which are not directly mentioned] by the law implementors not only require 
knowledge of the law but also proper understanding of such legal provisions. These two things 
have made it doubtful that the law implementors would respect customary water use rights of the 
people or at least it can be concluded that it depends upon the bureaucrats which may vary from 
place to place. 

RESOLUTION OF WATER RELATED CASES BY 
MEDIATION 

The Village Panchayat Act 2018 (1961) gave judicial power to the village Panchayats (village 
councils). The judicial power of the village Panchayats included power to hear cases relating to 
encroachment of water outlet, embankment of water resources and irrigation water, etc. (Sec. 41). 
The village Panchayats were authorized to exercise the powers like a court while hearing cases. 
The village Panchayats were required to form a three member judicial committee headed by the 
villagechairmanorvice-chairman and two othermembers, i.e., the wardmembers fromthe wards 
ofthedisputingparties, butmaintainingsomeofthebasicjudicialprinciples,e.g., arelativeofthe 
the disputing parties could not be member of the judicial committee. The appeal against the 
decisions of the village Panchayat Judicial Committee was heard by the concerned District Court. 
After the successful popular movement of 1990 the place of the Village Panchayat Act has been 
taken by the Village Development Committee (VDC) , as per the VDC Act of 1992. 

However, the judicial power given to the Village Panchayats is not given to Village Development 
Committees undertheVDC Actof 1992. Thejudicial power given tolocal villagepanchayats was 
directly or indirectly justified in many ways. It was argued that local disputes would be solved 
locally without going out of the village and entering into a complex judicial process thus saving 
time and money of the disputing parties. It was also considered to help the social development 
process of the local communities. But surprisingly neither had the Village Panchayat Act, 1961 
given any justification for giving such judicial power to Village Panchyats, nor did the Village 
Development Committee Act mention why such a judicial power is not given to the VDCs. 

Under Secection 44 of the Village Development Committee Act, 1992, the Village Development 
Committees are authorized lo mediate in minor cases relating to encroachment of (water) outlets, 
use of bathing platforms in a water source and protection of public properties (those kinds of 
property whicharenotownedby individualpersons) andwaterreservoirs(dams),imgationcanals 
or distribution of water. Under Sec. 45 of this Act the VDCs should summon both the parties and 
try to bring about a compromise after due discussions. If an agreement can not be reached then the 
parties shouldbetoldby theVDCthatthey may take their case to theconcemed court of law within 

. 

> 

25 



three months from the date of registration of the first petition in the VDC. If agreement is reached 
the VDC is authorized to take fees from the parties as per the rate prescribed under the existing 
laws. 

These provisions show that there are some basic differences between the judicial power of the 
village level unit under the Village Panchayat (VP) Act and the VDC Act. They are: 

1. 

2. 

3. 

The village Panchayat had given authority to hear and decide on cases prescribed under the 
VP Act and the appeal was heard by the district court, including the authority to bring 
agreement between the disputing parties; hut the VDC Act has not given power to decide 
over such cases, hut just to try to bring about an agreement between the disputing parties. 

The VDC Act has much more clearly mentioned that VDC should hear complaints about 
distribution of water and try to bring an agreement between disputing parties which was not 
clear under VP. Act. (Sec. 44 of VP Act and Sec. 44 of VDC Act.) 

The VP. Act had authorized Village Panchayats to bring compromise (agreement) between 
disputing parties even in those cases which were not under theirjurisdiction (as mentioned 
under Sec. 44). But,such a power is not given to VDCs under the VDC Act. 

Thus we can notice that there are substantive as well as procedural differencesbetween the VP Act 
and the VDC Act regarding to the judicial power of the concerned local bodies. The village 
Panchayats under the VP Act, 1961 were given much wider judicial power and power to bring 
compromise between the disputing parties than the power given to VDCs under the VDC Act of 
1992. Why has such changes been brought? Is i t  the consequence of feed back from the concerned 
local bodies or agencies or is it because of the change in the political system? Perhaps the second 
one prevailed because such a change is not based on any study or study report. However, the report 
of the Royal Judicial Improvement Committee of 1983 mentioned, "though it is noticed that many 
people were not interested to comment on the effectiveness of the judicial power given to the 
Village Panchayats as per being for short expansion of time. However, in the opinion of the 
majority of the people it was appropriate to award such a judicial power to Village Panchayats. 
Further, evaluation of the benefits and experience of exercise of such a power is needed to wait 
up to a proper expansion of time." (p. 159) 

The study of the Royal Judicial Improvement Commission 1983 reflects that on the spot 
observation revealed that many VP officials were ncither aware of, nor exercised, their judicial 
powers. These officials, in accordance with their historical tradition, effected compromise 
between disputingparties even on suchcases which were not under theirjurisdiction under the VP 
Act. Theyalso brokered compromise between disputing parties without preparing any document. 
Further, the same legal provision was used differently by different VP officials. At the same time, 
the Commission report also commented that this practice has helped the villagers find apractical 
solution of their disputes and only a negligible number of cases went to the courts (p. 160). 

It may be argued that assigning too many judicial tasks to the village units might slow down local 
level developmental works. Nevertheless, termination of such a judicial power of village units in 
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the absence of a proper study into the question whether such a provision is justified in accordance 
with tradition, geographical situation, social and economic condition of the citizen, and the 
concept of decentralization, may be called a “blunt step”, and, accordingly, the impact of this is 
another issue for research. 

CONCLUSIONS AND RECOMMENDATIONS 

Water rights are available to the people in Nepal by the following four ways: 

I .  

2. 

Natural rights for which license is not required. but only for limited purposes; 

Rights acquired by licensing. Such rights are limited to the purpose for which the license 
isawarded. However, by acquiring thelicense, thelicenseegetsright overtheuseofwater 
as property, which he can sell (license) to others, collect fees from the users of the water 
or product thereof, and terminate the service upon non-payment of the charge/fee. 

Riparian rights have been recognized, under which the upper riparian has prior right to 
irrigate his land in comparison to the lower riparian. 

Customary use right and prior appropriation rights have also been recognized in two 
senses. First no other irrigation canal can be constructed above the existing one if water 
supply to the existing canal is decreased. Second, the water share of aperson who has becn 
getting it traditionally should not be stopped and he should not be compelled to leave his 
land fallow. 

3. 

4. 

All these rights can be adversely affected by governemnt inverventions. The government may 
acquire a water source to develop it as long as this does not cause substantial adverse effect to the 
existing users and benefits a larger population than the existing beneficiaries. Thus none of these 
water rights can prohibit the government to acquire or develop water resources and construction 
works. However, the government is liable to pay compensation for acquiring construction works 
in accordance with the law but the compensation does not include payment for the loss of possible . income by selling the water services. 

The elected VDC members are unaware of their judicial power due to their socio-economic and 
educational background. If power is given to the local bodies, we naturally expect them to utilizc 
the power in a proper way. To help them carry out their responsibilities successfully, they have 
to be trained, provided with the necessary physical facilities, experts, and copies of laws. They 
havetobeprivided withguidelinesandorientation whichshould bemonitored andevaluatedfrom 

, time to time. Unfortunately these have not been provided to them. 

We should make very simple and cost effective proccdures which should be followed and 
flexibility should be adopted in the laws. 
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The spirit of WRA is to make legal arrangements for beneficial use of water resources and keep 
them free from environmental and other hazardous effects. The WRA must be regarded as legal 
provisions in the interest of the people but. if the spirit of the law is not properly understood by 
its implementors, then it can be used to terminate peoples’ customary water use rights as well. The 
following recommendations may be put forward 

1. 

2. 

3. 

4. 

5.  

6. 

7. 

It has been internationally accepted that natural resources can be managed best if the 
indigenousmanagement systemsand thecustomaryrightsofthepeople are accepted and 
protected under the formal laws of the country. Therefore, it is recommended that the 
WRA should clearly mention that the customary water use rights of the people are given 
legal recognition and the term “customary water use rights” be defined in accordance 
with international practices. 

All the members in the District Water Resources Committee, except the representative 
from DDC, are bureaucrats. It is widely accepted that the elected representatives and 
representatives fromtheconcernedsectorshouldalso be includedin thedecisionmaking 
process for the purpose of involving people in the governance of the country. It is, 
therefore, recommended that the District Water Resources Committee should include 
one representative from the concerned VDC or municipality and one also from the water 
users association as prescribed by the DDC. 

It is recommended to provide one legal expert in all District Administration Offices and 
give them necessary orientation and guidelines regarding implementation of the con- 
cerned laws, otherwise such law implementors even may not know that there exists alaw 
called Water Resources Act ! 

The background mentioned above clearly shows that there is little input of the govern- 
ment in the efforts of the people in managing water resources. JAW always affects, one 
way or the other, their management systems but the laws are never brought into public 
discussions before their adoption. Therefore, it is recommended that the laws and 
amendments thereon which affect the people at large must be brought into public 
discussion before they are passed by the parliament. And for the effective implementa- 
tion of the laws people should be made aware of their water rights and necessary steps 
should be taken in this regard. 

The WRA has made provision for registering water users associations under it. However, 
they are registered under the Society Registration Act, which may not be enough to 
provide proof of the rights of the concerned people to the use of certain water resources. 
So, necessary instructions should be given to all the District Administration Offices in 
this regard. 

Necessary amendments should be made in the laws so as to avoid overlapping and 
contradictory law. 

Legal provisions should be made to establish coordination so as to avert duplication in 
planning and implementation of water related projects. 

. 

4 
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NOTES 

. 

1 

2 
3 

4 
5 DlOlIIMl Nepal 1995: 53 
6 Sharma 1975: 62-112. 
7 

This is the revised version of the paper presented at the workshop on ‘‘Water Rights, Conflict, and 
Policy” held in Kathmandu, Jan. 22-24, 1996. 
The author is associated with FREEDEAL. 
It is expected that major river systems of Nepal bear a potential of about 83000 MW of electricity 
of which 42000-45000 MW is economically and technically feasible for commercial exploitation. 
Center Bureau of Statistics 1994 47, 83 and 94. 

Some writers have translated “ Jagga Aabad Garneko Mahal” as “Land Reclamation” 
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ANNEX I 

Chronology of of Water Related Laws and Policies in Nepal 

Prepared by Mr. Madhav Poudel, Joint Secretary, Ministry of Law and 
Justice 

I .  

2. 

3. 

4. 

5.  

6. 

I. 

8. 

9. 

1854 AD (1990 B.S.): Promulgation of the MulukiAin (National Code). One section of the 
National Code deals with rules concerning irrigation in general and construction of canals 
and priority of: water distribution in particular. 

1952 AD (2009 B.S.): Amendments made to the Muluki Ain to provide further legal rules 
with regard to canal construction and protection of fishery resources. 

1955 (2012 B.S.): Enactment of the Essential Commodities Protection Act, 2012 to 
regularize water resources as an essential commodity. 

1961 (2017 B.S.): Aquatic Animals Conservation Act, 2017 was enacted and introduced 
with a view to conserve fisheries and other aquatic animals. 

1963 (2018 B.S.): Promulgation of the Irrigafion Act, 2018 to provide legal provisions 
concerning water use, construction and maintenance of canals, distribution of water, 
collection of water charges, sewerage etc. 

1963 (2018 B.S.): Enactment of the Electricity Motor or Power Transfer Act, 2018 to 
provide legal provision concerning the transfer of private ownership of electricity. 

1963 (2019 B.S.): Enactment of the Nepal Electricity Corporation Act, 2019 for the 
establishment of the Nepal Electricity Corporation, as a corporate body for production and 
distribution of electricity. 

1964 (2020 B.S.): Introduction of the Nepal Electricity Acf ,  2020 to provide legal 
provisions concerning policy to be developed by the Government on hydro-power, 
distribution of licences, fixation of power tariffs, etc. 

1964 (2019 B.S.): Enactment of the Village PanchayatAct, 2019 to empower the Village 
Panchayats in the field of irrigation, water supply and fisheries. 
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10. 1964 (2019 B.S.): Enactment of the Town PanchayatAcr, 2019 to provide legal provisions 
for management and utilization of streams, wel1.s ponds and other water resources within 
the jurisdiction of the concerned Town Panchayat. 

11 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

1964 (2019 B.S.): Introduction of the District Panchayat Act, 2019 to provide legal 
provisions concerning water rights to he applied within the territory of the concerned 
district. 

1964 (2020 B.S.): Enactment of the new Muluki Ain; the existing Muluki Ain (with 
amendments) is repealed. 

1964 (2020 B.S.): Commencement of the new Muluki Ain 

1967 (2025 B.S.): Introduction of thehigarion, Electricity andRelared WarerResources 
Act, 2024 to provide legal provisions related with irrigation, production of electricity and 
other matters concerning water resources. 

1968 (2026 B.S.): Commencement of the Irrigation, Electricity and Related Water 
Resources Act, 2024. 

I974 (20328,s.): Introduction of the Canal Operation Regularion to govern water use for 
irrigation. 

1982 (2039 B.S.): Introduction of the Soil and Watershed Conservation Act, 2039 to 
protect soil and watershed. 

1984 (2041 B.S.): Enactment of the Nepal Electricity Authority Act, 2041 to merge two 
institutions existing at that time, namely, Electricity Department and the Nepal Electricity 
Corporation. 

1984 (2042 B.S.): Commencement of the Electricity Authority Act, 2041 

1982 (2039 B.S.): Enactment of the Decentralization Act, 2039. 

1984 (2041 B.S.): Implementation of the Decentralization Act, 2041. 

1988 (2045 B.S.): Adoption of a new working policy on irrigation development by HMG. 

1988 (2045 B.S.): Enactment of Irrigation Regulation, 2045 to provide legal provisions 
for formation of water users’ groups, water distribution, realization of water charges, etc. 

1989 (2046 B.S.): Enactment of the Nepal Water Supply Corporation Act, 2045 to 
constitute a public utility company to supply clean water in various regions of Nepal. 
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25. 
26. 

1989 (2045 B.S.): Commencement of the Nepal Water Supply Corporation Act. 2046. 
1990 (2046 B.S.): Publication of lthe ist of water resources and irrigation systems or 
projects to which the Irrigation Regulation, 204s is applicable. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 
39. 

40. 

1990 (2047 B.S.): Drafting and promulgation of the Constitution ofthe Kingdom ofNepal, 
2047 , The Constitution provides some leading provisions on water resources and their 
utilization. 

1990 (2047 B.S.): Infroduction of the Villuge Development Committee Act, 204710 replace 
the Village Panchayat Act, 2019. 

1990 (2047 B.S.): The Municipality Act, 2047 was introduced and the existing Town 
Panchayat Act, 2019. 

1990 (2047 B.S.): The District Development Committee Act, 2047 replaced the District 
Panchayat Act, 2019. 

1992 (2048 B.S.) The Village Development Comminee Act, 2048 replaced the Village 
Development Committee Act, 2047. 

1992 (2048 B.S.): The Municipality Act, 2048 replaced the Municipality Act, 2047 

1992 (2048 B.S): The District Development Committee Act, 2048 replaced the District 
Development Act, 2047. 

1992 (2049 B.S.): Hydro-power Development Policy, 2049 was adopted to invite private 
sector investors in the hydro-power development areas. 

1992 (2049 B.S.): Adoption of the Irrigation Policy, 2049 to clarify the government’s 
policy in this field. 

1992 (2048 B.S): Enactment of the Water Resources Act, 2049 as an umbrella Act on 
management of water resources. 

1992 (2049 B.S.): Enactment of the Electricity Act, 2049 to provide legal provisions 
concerning production and distribution of electricity, issuing of licences, incentives to be 
given to the private sector entrepreneurs, etc. 

1993 (2050 B.S.): Commencement of the Water Resources Act, 2049. 
1993 (2050 B.S.): Commencement of the Electricity Act, 2049 

1993 (2050 B.S.): Introduction of the Water Resources Regulation, 2OSO to provide for 
the procedures of the Water Resources Act, 2049. 

32 



41. 1993 (2050 B.S.): Introduction of the Electricity Regulation, 2050 to carry out the 
objectives of the Electricity Act, 2049. 

1993 (2050 B.S.): Electricity Turiffs Foreign Regularion, 2050 framed and introduced to 
provide a mechanism for fixation of electricity tariff. 

42. 

. 
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The Court System in Nepal' 

Ramchandra Bhattarai2 

INTRODUCTION 

The main purpose of this paper is to give a general introductory information on the Nepale$e court 
system. It highlights the changes in the tiers and jurisdiction of courts, basic court procedures and 
time limit as well as work load of the courts. 

\\ HISTORY OF THE JUDICIAL SYSTEM AND TIERS OF 
COURTS 

The history of the judicial system in Nepal can he divided into three periods: 1) before the 
unification of Nepal (pre- 1768 A.D.), 2) post-unification and the Rana period (1768 to 195 1). and 
3) modern period (1951 to the present). In each period the tiers or levels of courts (court of first 
instance, appeal and apex courts) have undergone changes. These changes are described helow 
and the Nepalese court structure over the past fifty years are presented in Table I. helow. \ 

of Nepal 

documented ruling dynasty in Nepal. During their reign 

and introducedjudicial system based on Hindu scriptures 
A.D.) instituted separate central courts for civil and 

and Itachapali, respectively. Justice was delivered 

inistered according to the Mundhum (religious hookofthe K i r a t ~ ) ~ .  The Lichhavi 

es (customs and practices)5. King Jayasthiti Malla. one of the rulers during 
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Table I: The Nepalese Court Structure During the Last Fifty Year 

~ 

Duration 

1940-1945 

1945-1956 

Tier of Court of First Appellate 
Courts Instance court/s 

Four AminUAdalat a. Appeal Adda 
b. Bharadari Adalat 

Three Amini/Adalat Appeal Adalat 

Appex Court 

~~ 

1956-1959 

1959-1961 

1961-1974 

F’radhan 
Nayalaya 

Three Amini/Adalat Appeal Adalat Supreme Court 

Four Ilaka Adalat a. District Court, Supreme Court 
b. Uchha Adalat 

Three District Courl Zonal Court Supreme Court 

Pradhan 
Nayalaya 

1974- 1990 

1990 to date. 

Four District Court a. Zonal Court, Supreme Court 
b. Regional Court 

Three District Court Court of Appeal Supreme Court 
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was in the hill districts. Both Amini and Adalat are now known and function as district courts. 
There were two levels of Appellate Courts, known as Appeal Ad& and Ehurudari Adulur, The 
Pradhan Nyayalaya was the apex court9. But in 1945 A.D., the Bhuruduri Adalut was repealed 
and only three tiers of courts were retained. \ 

\ 
Modern Period 

(i) 1951-1961 A .  D: The Ranaregime was overthrown in 1951 and a democratic govern- 
ment was installed. The Interim Government Act, 1951 A.D. for the first time recognised the 
judiciary as an independent institutionlo. The judiciary comprised of three tiers, i. e., the Amini 
or Adalat as court of first instance, the Appeal Adalat as the appellate court and the F'radhan 
Nyayalaya-(Supreme Court) at the apexll. The Radhan Nyalaya Act was enacted in 1952 A.D.. 
under which the Pradhan-Nyayalaya had jurisdiction to hear appeal and all five types of writ 
petitions, i. e., the writ of habeas corpus, mandamus, prohibition, quo-warranto and certiorarylz. 
In 1959 A. D. the Judicial Administration Act again changed the name and tier of the courts. Ilaka 
Adalat was established as the trial court, District Court as first appellate court, Uchha Adalat as 
the secondappellatecourtandtheSupremeCourtastheapexcourt~~. (Duringthisperiod, theterm 
'Ilaka' covered areas, smaller or larger than the present district and the term 'district' covered 
an area whihc was larger than the present district, known as zillaJ. 

(ii) 1961-1990A. D.: In 1961 A.D. the Judicial Administration Act repealed the provision 
of Uchha Adalat which left only three tiers of courts. Under this Act the District Court was the 
Courtoffirstinstance,theZonalCourt wasanappellatecourtand the Supremecourtwasthe court 
of final appeall4. In 1974 the Judicial Administration Act, 1974 was enacted. One more tier, i. e., 
the Regional Court (second appellate court) was added in the court system. After this enactment 
there were two tiers for appeal according to the disputed matter or level of crime. Though some 
amendments were made in the jurisdiction of the appellate courts in 1986, the tier of the courts 
remained the same15. 

(iii) 1990tothePresent: After the popularmovement of 1990 A.D., anew constitution,. the 
Constitution of the Kingdom of Nepal, 1990 was promulgated. In the new constitution, provision 
was made only for three tiers of courts, namely, the District Court as the court of first instance, 
the Court of Appeal as the appellate court and the Supreme Court at the apex16. Thus at present 
there are 75 District Courts, one for each district, and 14 Courts of Appeal, one for each zone, and 
the Supreme Court. 

Presently Nepal is divided into five development regions, 14 zones and 75 districts. Village 
Development Committee (VDC)/Municipality is the lowest local level administrative unit in each 

'ct. The number of VDCs and municipalities in the country amounts to 3995 and 36 

', 

'\ 
\ 

2 $ W y l 7 .  

There has notbeen any study as to why the tiers of courts have been changed so often. However, 
during each change, the government officials had given similar reason why the tiers had to be 
altered to save time and cost of the disputing parties. Further research is required to determine 
whether three or four tier system is more efficient and saves money and time. 
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JURISDICTION OF THE COURTS 

Jurisdiction of Courts Prior to the Constitution of 1990 

Prior to the Constitution of 1990. the District Court was the Court of First instance. It also had 
appellate jurisdiction in cases decided by the Village Judicial Committee (VJC), which was part 
of the Village Panchayat and was in existence from 1980 to 1989. The first appeal against the 
decisionoftheDistrictCourtwastakenasarightofthedisputingparty.Duringtheperiodof 1974- 
1986, cases were divided into two groups according to the value of disputed matter or the level 
of crime (possible year of imprisonment or penalty). Appeal on low valued (i. e., less than NRs. 
5000) disputed matter or cases incurring punishment of less than 5 years of imprisonment were 
filedin theZonalCourtandcasesotherthanthese werefiledin theRegionalCourt. Incases where 
there was error of law or error of the case law then there was also a provision of leave petition for 
appeal. The Judicial Administration Act was amended after 1986 and some changes were made 
in the jurisdiction of the Zonal and Regional Courts. After this amendment, the Zonal Court was 
taken as the first Appellate Court while the Regional Court was made the second appellate court. 
First appeal was taken as a matter of right of the party. There was a provision for second appeal 
but only when the decisions of two tiers of courts differed. 

Under the fourth amendment of the Judicial Administration Act 1986, the appeal against the 
decision of either the district or the zonal level quasi-judicial bodies could be filed in the Zonal 
Court. Second appeal was also allowed to the regional court in case of difference in decision of 
the first appellate court to the initial decision. 

The ordinary jurisdiction of the Supreme Court was almost the same in the previous constitution 
also. But the jurisdiction related to declare any law ultravires (law or act madeldone going beyond 
constitutional provisions) was not directly stated in the previous constitution and there was no 
clear provision to revise its own judgement.There was a provision to issue order by the King to 
revise the judgement of the Supreme Court. The King was the last resort of judiciary. 

The village judicial committee (VJC) was introduced in 1980. The original jurisdiction for the 
settlement of other disputes in addition to canal water was provided to the VIC by a notice 
published in the Nepal Gazette (in September 1980) as stipulated in the Village Panchayat Act. 
Thevillagejudicial committee would be formedby theconcemedvillagePanchayat.There would 
be three members in the committee. The chairman of the committee would be chief or vice-chief 
of the Village Panchayat. There was also a provision for District Judicial Council (DJC) and the 
appeal against the decision of VJC could be filed in DJC. The provision of appeal in the DJC 
against the decision of the VJC changed in 1986 and appeal against the decision of the VJC could , . -,-, 
be filedin theDistrictCourtsince 1986. TheseprovisionsoftheVJCremainedin effect up t+l$89. 
The VJC was required to follow the same procedure as a court of law. As discussed i a .  Khanal 
(this volume) 15 cases have been filedin the Supreme Court against the decisions ofVJC and DJC. 

In 1992 the new Village Development Committee (VDC) Act was adopted. The Act provides the 
VDC the power only to mediate all disputes, except criminal cases, arising within the village. 
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Jurisdiction Since 1991 

District courts 

The District Courts have exclusive jurisdiction as the court of first instance over all types of cases 
exceptas otherwiseprovidedby thelawls. Forexample, somecaseshaveto be firstregistered with 
with Land Revenue Office and the disputants can take the case to Appellate Court only to appeal. 

Courts of Appeal 

Courts of Appeal are at the second level of the court hierarchy. They have jurisdiction to hear 
appeals against the decisions of the District Courts and to ratify referencesmade to them by such 
courts or against the order of the judicial or quasi judicial bodies within their jurisdictionl9. 

Thecourts ofAppeal havealso been grantedextraordinary jurisdiction to issue orders in the form 
of writ of habeas corpus, mandamus and injunctionzo. In addition to this jurisdiction the Courts 
of Appeal have original jurisdiction over the cases prescribed by the law and over the cases 
ordered by the Supreme Courtzl. \. 

Supreme Court 

The Supreme Court has Ordinary as well as Extraordinary jurisdiction 

Ordinary Jurisdiction 

(i) The Supreme Court has appellate jurisdiction in cases which are decided by 
the Courts of Appeal within their original jurisdiction, cases decided by the 
Districtcourts withmore than ten year's imprisonment andcases where there 
are basic differences in decision of Appellate Courts to the decision of the 
District Courts or other quasi judicial bodiesZ2. In addition to this, the 
Supreme Court may ratify references made by the lower courtsz3. 

(ii) The Supreme Court may review its own judgments or final ordersZ4. The 
SupremeCourtmay provide opinion on any complicatedlegalquestion to His 
Majesty25. 

Extraordinary Jurisdiction 

(i) Any Nepali citizen may file a petition in the Supreme Court to have any law 
or any part thereof declared void on the ground of inconsistency with the 
constitution because it imposes an unreasonable restriction on the enjoyment 
of the fundamental rights conferred by the constitution or on other grounds 
and extraordinary power shall rest with the Supreme Court to declare that law 
as voideitherabinitioorfrom thedateofitsdecisionifitappearsthat thelaw 
in question is inconsistent with the constitution26. 

.,+" 
.,. 
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(ii) The Supreme Court shall, for the enforcement of the fundamental rights 
conferred by the constitution, for the enforcement of any other legal right for 
which no other remedy has been provided or for which the remedy even 
though provided appears to be inadequate or ineffective, or for the settlement 
of any constitutional or legal question involved in any dispute of public 
interest or concern, have the extraordinary power to issue necessary and 
appropriate orders to enforce such rights or settle the dispute. The Supreme 
Court may issue appropriate orders and writs including the writs of habeas 
corpus, mandamus, certiorary, prohibition and quo  warrant^.^^ 

Public Interest Litigation 

If there is a public interest or concern by its subject or nature, any person may file a case with the 
permission of the concerned court.The application seeking permission should also be filed along 
withthepetition.28Thushefore 1990theprovision ofpublic interestlitigation was only in national 
code (Muluk Ain )and it was conditional i.e. it was necessary to get permission from concerned 
court before filing the petition(Mu1uki Ain Nineth Amendment). After the Constitution of 1990 
such provision was stipulated in the constitution without any condition. 

BASIC PROCEDURES 

Basic court procedures are different in criminal and civil cases. The major differences are in the 
matter of filing a case, process of summons, execution of judgements, etc. Details of the 
procedures are discussed under the following headings:. 

Civil Cases 

In civil cases when a person comes to the court to file the claim, defence statement or appeal, he 
shudd go to the RegistradShrestedar of the court. After due examination of the document the 
RegistmdShrestedardecides to register thedocumentifall basic proceduresare fulfilledor hemay 
reject to register the document stating the reason on the hack of the document29. 

After the tiling of a case by a plaintiff. the first action to be taken by the court is the delivery of 
the summons (Italayanama) to the defendant ordering h i d e r  to present hisher defence within 
the time prescribed by law (35 days in general). A copy of the petition /claim should also be sent 
along with the summons30. 

After the submission of defence statement the court provides the same date for app-uance in the 
court to both the parties. When both the parties appear in the court on the same day, tht  . wrt  will 
fix a hearing date. In the first hearing, the court may order to submit necessary documents 8.2 
necessary witnesses stated in their claim and defence statement, and on the spot mapping in the 
presence of both parties and other villagers (if necessary)3'. 
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Only after the execution of these orders the next hearing date will be fixed. In the hearing, a party 
may represent himself or he may present his lawyer to represent his case. The court should give 
a reasoned judgement. All the facts, claim, counter claim, pleadings of lawyers,reason of 
acceptance or rejection of the claim, defence statement as well as lawyers’ pleadings should also 
be clearly stated in the decision of the court3*. After hearing both the parties, the court gives its 
decision. One level appeal is amatter of right to the party. 

After the final decision, again the decided case returns to the concerned District Court (court of 
first instance) for its execution and record.The concerned party should apply in the related District 
Court for the execution of the judgement within the time prescribed by law (in general within two 
years of the final decision). 

Criminal Cases 

Criminal cases (where one of the parties is the state) start after the registration of First Information 
Report (FIR) in a police office and that can be tiled by any person. The police investigate the case 
and forward it to the District Public Prosecutor’s Office with their opinion ahout the claim. The 
Public Prosecutor decides and prepares the claim and forwards the same to the District Court. The 
courtrecordsthestatementoftheaccused. Afteranalyzingtheclaim, defence, statement and other 
documents submitted hy the claimant, the court makes first order whether the accused person 
should he kept into judicial custody or released in hail depending upon the possible punishment 
on the claim and whether the accused person is seen to be culprit on the grounds of proof available 
at that time33. 

The court also issues order to present the witness(es) and other necessary documents to both 
parties. After examining the witnesses and documents the court fixes the hearing date again. 
During the hearing, the Public Prosecutor represents from the claimant’s side and the accused 
person may appoint his lawyer for his de f en~e3~ .  If the accused person is poor and unable to 
appoint a lawyer, then a lawyer will he appointed by the court to defend him. If the person who 
filed the FIR wants to be represented by a lawyer he may also appoint his lawyds.  

Time Limit for the Delivery of Judgement 

There is also a legal provision of time limit to decide the cases. In case of the District Court, the 
judgment should he delivered within six months after the submission of defence statement or 
completion of time limit to submit defence statement35. But in case of appeal it should he decided 
within three months after the receipt of the case file decided by the lower But very few 
cases are decided by the courts within the prescribed time limit. One of the studies conducted by 
FREEDEAL3’ shows that in the District Court it took one to two years to decide a case in the 
selected districts in 199338. But in case of the Courts of Appeal it varried from 7 months to 31 
months during the same year in the selected courts39. The Supreme Court took more time to 
dispose acase than thelower courts. In 1993, on an average it took 16 months todecide writ petition 
cases and 3 1 months for other types of cases40. This may be either due to heavy work load of the 
SupremeCourtorduetomoretimetakenbythelayersormay beduetomoretimerequiredtostudy 
the case. 

,’ 
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Types of Cases Supreme Court 

Land 70 I (1.  69) I 369 I(6.17) 
Transactions 20 I(0. 48) I 6 3  I ( I .  05) 

1991192 I 1992193 

I I I I I I I I I I I I 
Family Dispute I525 I (12.  69) I1052 I(17. 59) I1638 I ( 8 .  51) I2547 I(10. 50) I 14498 I(16. 07) 16088 I (14.  26) 
Forgery a n d 1  25 I(0. 61) I 3 3  I(0. 56) I 1046 I ( 5 .  43) 11361 I(5. 62) I6842 I(7. 58)  I 12343 I(10. 94) 

Courts of Appeal District Courts 
1991192 I 1992193 1991192 I 1992193 
5530 1 (28. 69) I6662 I(27. 46) 19603 (21. 72) 121896 I(19. 41) 
1637 I ( 8 .  49) I 1965 I ( 8 .  10) 10920 I (12. 09) 19888 I (8 .  77) 

Sub-Total 

Injunction4’ 
certiorari46 2442 (59. 02) 3397 (56. 80) 
Sub-total  2 7 1 5  (65. 63) 3 5 9 4  (60. 1) 
Total 4 1 3 7  (100 )  5 9 8 0  ( 1 0 0 )  

(7. 17) 
(5.  15) 
(0. 28) 
(6. 49) 
(3. 18) 
(2. 91) 
(0. 41) 
(0. 08) 
(0. 02) 

(0. 11) 
116. 74) 
(100) 

(5 .  33 

(0. 3) 

2417 (2. 14) 
(0. 31) 
(0. 13) 
(0. 05) 

+ 
Source: Annual Reports of the Supreme Court 19916’2 and 19926’3 



WORKLOAD OF COURTS BY TYPE OF CASES 

This heading discusses mainly type of cases under different levels of courts and their percentage 
to the total cases during 1991/92 and 1992/93. 

Table 2 shows that in the District and the Appellate Courts, the highest percentage of cases was 
about land disputes followed by family disputes: while in the Supreme Court the number of writ 
petitions was very high in comparision to the appeal cases. Writ petitions were almost two thirds 
of the total cases registered in the Supreme Court. Among the cases registered in the Supreme 
Court more than 50 percent were writs of Certiorary (59.02% in 1991/92 and 56.8Win 1992/93). 
The percentage of cases filed in the Courts of Appeal against the decisions of the District Courts 
was 21.33% and 21.5% in 1991/92 and 1992/93 respectively whereas in the Supreme Court it 
was almost five percent in both the years. If we exclude the Writ petitions from the Courts of 
AppealandSupremeCourtthepercentagecomesdownto21.8%(1991/92)and 18.86%(1992/ 
93) in case of the Courts of Appeal and nearly two percent in case of the Supreme Court. The 
percentage of the cases registered in the Supreme Court against the decisions of the Courts of 
Appeal was 21.46% and 24.65% in 1991/92 and 1992/93 respectively. If we compare only the 
cases filed under the headings of appeal and ratification then the percentage of cases registered in 
the Supreme Court to that of the Courts of Appeal comes to 7.67 and 10.63 percent for the year 
1991/92 and 1992/93 respectively. The classification of cases as published by the court does not 
reflect the cases relating to water management and water rights which may be a cumbersome task 
to study such cases. The workload of the Supreme Court seems to be very high. Cases per judge 
is about 295 in 1991/92 and 427 in 1992/93. It is even worse since a minimum of two judges are 
required to decide cases and sometimes three, five or more depending upon the gravity of the 
cases. This may be one of the reasons why more time is taken to dispose of cases in the Supreme 
Court than in lower level courts. 

CONCLUSION 

During the last 50 years there have been many changes in the court structure of the country. Why 
has there been such frequent changes?Nosystematicstudy has beendonein this regard. However, 
whenever the tiers of courts were changed the authorities had given the explanation that the tiers 
were changed so as to save time and money of the disputing parties. Whether the three tier system 
or four tier system is more efficient to save time and money is a matter of further research in this 
area. When the three tier of courts was changed to four tier, it was assumed that the burden of the 
Supreme Court would be reduced. But this did not happen because every litigant wants to go upto 
the Supreme Court to satisfy himself. 

In the process of changes and development, the present Constitution, the Constitution of the 
Kingdom of Nepal 1990, has brought some changes to the existing court structure. Some of them 
are as follows: 
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a. The four tier system of courts has been changed into a three tier system which has helped 
save time and money of the disputing parties. 

The jurisdiction of the Supreme Court has been expanded to include the review of its own 
judgements under conditions stipulated under the existing laws. It was the prerogative of 
the King to issue an order to the SupremeCourt in this regard under theconstitution of 1962. 

Similarly, there are also provisions of public interest litigation in the National Code 
(Muluki Ain 9th. amendment 1986) as well as in the Constitution of 1990; before that such 
provisions were not made in the Nepalese laws. 

b. 

c. 

Thecomparisionofthe workloadofthecourts fortbelasttwo years showsthat less than 22percent 
of the total decided cases were filed in the appellate courts. Though, according to the existing law, 
one level appeal is a matter of right for disputing parties. It indicates that nearly 80 percent of the 
disputing parties are either satisfied with the decision of the concerned courts or unable to file 
appeal due to financial or other social constraints. This may be an issue for further study. 
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This paper is a revised version of the one presented at the IIMI, FREEDEAL-WAU-EUR- 
Workshop on Water Rights Conflict and Policy, Kathmandu, Jan. 22-24, 1996. 
Associated with FREEDEAL 
Royal Commission’s Report, 1985: 3 
Khanal. 1995 48. 
Royal Commission’s Report, 1985: 3 
B. Khanal, Opcit p. 49. 
Ibid p. 49. 
Ibid p. 50. 
Shrestha, 1985: 128. 
The Inferim Governmenf Acf 1951. Chapt. 3, Sec. 32. 
Shrestha. 1985: 168. 
Pradhan Nyayaiaya Acf, 1952. 
Judicial Adminisfrafion A d  1959 (Sec. 4,s. 6). 
Judicial Adminisfrafion (Miscellaneous Arrangement) Acf 1961. 
Judicial Adminisfrafion Acr 1974, Sec. 3 and 4. 
Constitutionl990, Art. 85(l) 
Central Bureau of Slatistics. 1994 : 2. 
Judiciul Adminisfrafion Acf 1991 Sec. 7. 
Judicial Adminisfrafion Act 1991 Sec. 8 (1). 
Ibid Sec. 8(2). 
lbid Sec. 8(3). 
Judicial Administration Act, 1991, Sec. 9 (1) 
lbid Sec. 9(2). 
Constitution 1990, Art. 88 (4) 
h id  Art.88 ( 5 )  
Consfifufion 1990, Art. 88(1). 
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Ibid Art. 88(2). 
Sec. I0 of Courr Procedure, National Code (Muluki Ah).  9rh. Amendmenr 1986 
District Courr Rules 1995, Sec. 7(Ka). 
lbid Sec. 22. 
Disrrict Courr Rules 2052, Sec. 24 and Sec. 184(Ka) of Court Procedure of theNational Code. 
Disrricr Court Rules 1995,Sec. 47 and Sec. 185 of Coun Procedure of the National Code. 
Sec. 11 8 of Court Procedure of National Code. 
Ibid Sec. 185. 
Sec. 14 of Court Procedure. National Code. 
Ibid Sec. 198. 
FREEDEAL, 1995. 
b i d  P. 35. 
Ibid p. 40. 
lbid p. 53. 
‘Habeas Corpus’ =the writ, meaning “you have the body to testify”. This writ is used to bring a 
prisoner detained in a jail or prison to give evidence before the court [Black’s Low Dicrionary] 
‘Mandamus’= ‘we command’. This is the name of a writ (formerly a high prerogative writ) which 
issues from a court of superior jurisdiction, and is directed to a private or municipal corporation, 
any of its officers, or to an executive, administrative or judicial officer, or to an inferior courl, 
commanding the performance of a particular act therein specified, and belonging to his or their 
public, official, or ministerial duty. or directing the restoration of the complainant to rights or 
privileges of which he has been illegally deprived. 
“Prohibition” is that process by which a superior court prevents an inferior COUR or tribunal 
possessing judicial or quasi-judicial powers from exceeding its jurisdiction in matters over which 
it has cognizance or usurping matters not within its jurisdiction to hear or determine. 
“Quo-Warranto”= A common law writ designed to test whether a person exercising power is legally 
entitled to do so. 
“Injunction”= A court order prohibiting someone from doing some specified act or commanding 
some one to undo some wrong or injury 
“Certiorari”=Certiorari is a prerogative writ of superior court to call for the records of an inferior 
court or a body acting in judicial or quasi-judicial capacity. [Saha. I9941311 
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