
Chapter 5, Financing Mechanisms, establishes the 
mechanisms, defines their resources and sets tech
nical guidelines. 

Chapter 6, Farmers Organizations, establishes the 
associations, their functions and their responsibili
ties. 

Chapter 7, Investment Recovery, provides guide
lines for investment, its recovery, subsidies and the 
legal financial framework. 

Chapter 8, Final Elements, sets forth aspects of per
sonnel within existing districts, legalizes the turn
over process, and defines the validity and time
ft;arne of the law. 

The new law provides interesting features that 
will help propel the dormant land-development 
sector to renewed levels of activities. 

The establishment of the Supreme Council for Land 
Development, under the umbrella of the Ministry 
of Agriculture, constitutes the first step to move for
ward a sector that was in disarray. The Council, in
tegrated by the National Planning Cell, the Envi
ronment and/or Natural Resources Authority, the 
National Agrarian Fund, the Geographical Insti
tute, and representatives of various water users' 
bodies including FEDERRIEGO (Colombian Fed
eration of Irrigation Districts) will be responsible 
for charting, promoting, prioritizing and imple
menting land development. Activities will be under 
the supervision of IDMAT (Colombian Institute for 
Hydrology, Meteorology and Land Development) 
as the regulating and/or implementing agency. In . 
fact, IDMAT has been the main engine behind the 
promulgation and enactment of the law. 

A second feature under the law is the establish
ment of a National Fund for Land Development 
(FONAT) whose main objective will be to finance 
the studies, designs, and construction of irrigation, 
drainage and flood protection facilities, in accor
dance with the policies and guidelines set forth by 
the Supreme Council for Land Development. 
Thus, the law provides for an integrated approach 
to land development by linking planning and de
sign with funding for implementation. 

An additional feature of the law pertains to the es
tablishment of water users' associations. It provides 
the mechanisms by which users can be actively in
volved in the land-development process from its 
inception. In fact, the newly created federation of 
associations-PRORRIEGO-is given a pivotal role 
within the Council, allowing the users to be well
aware of their obligations and responsibilities, in
cluding the cost-recovery process. 

Finally, the law has made provision to solve a 
long-standing impediment to the transfer of au
thority from the government agency to the users. 
Because of existing labor laws, a real transfer of 
irrigation management has never been fully real
ized. Instead, a "delegation of authority" by 
which the final responsibility of the systems re
mained with the government was the norm. This 
constraint, however, is now being removed. It will 
allow the association to have better control over its 
management, including the types and number of 
staff to conform to the organizational setup of ir
rigation districts. A full transfer seems now as
sured. 

low and Policy on Water Resources in Kumaon and Garhwal 


The region of Kumaon and Garhwal in Uttar 

Pradesh, India, is known for its rich land, forest 

and water resources. While the forest resources of 

this region have dominated the interests of the ad


. ministrators, the scientific and academic commu

nity and the public since the beginning of the Brit
ish rule, attention has been focused on the water 

resources of the region only in recent decades. 


There is a general acknowledgemept, however, 
that the natural resources of the region in current 
times are at great risk. 

Increasing UIbanization and development over the 
last five to six decades have led to the emergence of 
water demand for new and distinct categories of 
water users. The institutional requirements of the 
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vast government apparatus, educational and re
search institutions, defence establishments and in
dustry, particularly the tourist industry;. etc., de
mand an increasing share in a resource which is not 
only finite but also decreasing. In addition to these, 
the rural demands for drinking and domestic use, 
animal husbandry, irrigation, water mills and fish
eries pose a challenge to the water resources ad
ministration. 

Rule of low in Water Resources Administration 

The objectives of the law on water resources ad
ministration would be: a) ensuring a rational and 
just allocation of water among competing users 
for current and future use; and b) conserving the 
resources. 

Changes in Law Relating to Water Resources 

When there is a condition of more supply than 
demand, water is taken and used as much as 
needed. In such a situation, there is no necessity 
to define water rights. However, when the de
mand for water increases compared to the supply, 
the issue of "water rights" and the need for "ad
ministration" emerge. Adjudication of competing 
rights is based on doctrines commonly or custom
arily in practice. 

Two concepts commonly associated with water 
use are those of "riparian rights" and "prior ap
propriation" or "prior use." 

Riparian Rights. Originating in the English Com
mon Law, this is a right of property vested in the 
owner of land that abuts a water course. The right 
is to use water-a usufructuary right and not 
ownership in the corpus of water. The right is not 
dependent on any system of control, storage or di
version, but attaches to the natural flow of the 
stream. Riparian rights exist whether they are 
used or not. No priority is established on the ba
sis of when the water was begun to be used. When 
lands not adjacent to flowing streams begin to 
demand irrigation, limitation is felt in the appli
cability of this doctrine. 

Prior Appropriation Doctrine. Prior appropriation 
doctrine recognizes the rule established by custom 
that the first user has a prior right, i.e., "first in 
time, first in right." A later user of water may take 

water without interfering with the rights of the 
prior user. 

Under the British colonial administration in 
Kumaon and Garhwal, there was no legislative 
enactment or rules governing the use of water till 
1917:"At a time when scarcity was not evident, the 
law that was existing in Kumaon was the custom 
of prior use. Disputes which were brought before 
the administration were mainly those relating to 
irrigation and the working of water mills or 
gharats. The role of the administration (in which 
both executive and judicial functions were com
bined) was not so much to control the rights on 
the basis of statutory or policy prescriptions, but 
to adjudicate upon conflicting claims among us
ers. The basic legal principles of water use were 
elicited from a series of judicial decisions from the 
second-half of the nineteenth century to the begin
ning of the twentieth century. These were: 

a. 	 The doctrine of prior use applies in the hills. The 
law of riparian proprietorship in force elsewhere 
had no application to the condition in the hills. 
Easement was recognized. 

b. 	 Streams in the hills were the government prop
erty and so were the wastelands, unmeasured 
land and government-protected forest. While 
there was no clear indication of the status of 
water, spring or collection of still water in the 
assessed and measured land of the private 
owner, it was assumed that they were the prop
erty of the landowner. 

c. 	 In a specific case of 1900, when the issue of 
draWing water from a rural source for urban 
water supply arose, an administrative decision 
was made that when it was necessary to "buy 
out" the rights of persons whose supplies of 
water for field and garden irrigation and for 
water mills are interfered with, the principles 
laid down in Sections 23 and 24 of the Land 
Acquisition Act of 1894 would apply. In other 
words, compensation has to be paid for the 
damage done to individuals for the appropria
tion. The compensation was to be calcWated as 
a reasonable multiple of a yearly loss that might 
occur. This was to be considered as the market 
value of the privileges taken. The number of 
years' purchase allowed was to be decided on 
the circumstance of each case. 
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d. 	 The extension of irrigation by individuals was 
subject to other prior users. 

e. 	 No person could be compelled by judicial order 
to allow another to construct a Gul (an irriga
tion canal) through his Nap (measured. and as
sessed) land. 

Water Rules of 1917 and 1930 

It was in 1917 that the government, for the first 
time, framed rules called the "Rules Relating to 
Water Mills and Use of Water in Kumaon." These 
rules laid down in clear terms the proprietorship 
of the colonial government over all water re
sources, declaring that lithe water of all rivers and 
natural streams and of all lakes, natural ponds and 
other collections of still water within the hill tracts 
of the Kumaon Division are the property of and 
subject to the control of the State." 

The Water Rules of both 1917 and 1930 acknowl
edged the custom relating to water use in the re
gion-the right of prior use. All extension of the 
use of water was subject to this right. The govern
ment encouraged the development of irrigation by 
private investment, as was the custom in Kumaon. 
No permission was necessary to construct irriga
tion systems. 

A change brought about by the Rules of 1930 from 
the law laid down in earlier judicial decisions was 

1 that the Rules provided for a right to take a water , channel through the measured and assessed land 
of another on payment of compensation to be 

I 

fixed by a revenue court. 

Another change brought about by the Rules of 
1917 and 1930 was that all disputes regarding 
water rights were made cognizable exclusively by 
the revenue courts. This provision, combined with 
the right to take water through the Nap land of 
another on payment of compensation, led to a 
concern about the adequate protection of private 
rights in law. It was felt that "revenue courts could 
not satisfactorily decide private rights of property 
which are essentially of a civil nature" (Tara Datt 
Gairole. Selected Revenue Decisions of Kumaon, 
Allahabad. 1983. Superintendent Printing and Sta
tionery United Provinces, India.). Further, there 
was no indication of the nature of right to water 
in private assessed land. 

Thus, the Rules did not clearly lay down the dif
ferent categories of rights-private rights in water, 
rights in public water resources, and their relation 
to the use of civil and revenue courts in adjudicat
ing water rights. 

The Rules of 1930 provided for the regulation of 
water mills, procedures for application and grant 
of permits, norms for deciding priority among ap
plicants, protection of rights of other water mills 
and irrigation channels in the neighborhood, rents 
to be laid by mills and penalty for unauthorized 
construction and use of water mills. The revenue 
for water mills was to belong to the District Board. 

An interesting provision in the Rules of 1930 re
lating to the construction of Guls was that when
ever such construction by private persons was 
likely to damage any road or public work, it was 
likely to be prohibited on a complaint by the Dis
trict Engineer, Chairman of the District Board or 
Divisional Forest Officer. This starkly contrasts 
with the situation today, when scores of irrigation 
channels are damaged by the construction of 
roads. The law today, however, affords no protec
tion to channel users against damage to their wa
ter supply systems. 

(urrent Low on Water Resources 

It was only in 1975 that laws on water resources 
were enacted by the U.P. government, which are: 
1) The Kumaon and Garhwal Water (Collection, 
Retention and Distribution) Act, 1975, applicable 
to Kumaon and Garhwal divisions, except the 
Terai and Bhabar regions of Nainital District and 
Garhwal Division; and 2) The Uttar Pradesh Wa
ter Supply and Sewerage Act, 1975, applicable to 
the whole of u.P. 

The first legislation brought about a fundamental 
and drastic change in the law that prevailed until 
that time. Perhaps with the objective of overcom
ing the ambiguities created by earlier rules and ju
dicial decisions, and faced with the challenges of 
providing for modern needs without being re
stricted by existing private rights to water, the 
government took the following extreme steps: 

a. 	 It abolished all existing rights (whether custom
ary or other, whether vested in any individual 
or in village communities) of the use of water, 
if any. 

-11



b. 	 It took upon itself the entire responsibility of 
regulating water (of rivers, streams flowing in 
natural channels, natural lakes, ponds or reser
voirs, including rain water) and water sources 
(springs, channels and rivers, lakes, ponds, res
ervoirs and other collections of still water, in
cluding rain water) for the purposes of human 
and animal consumption, irrigation and indus
trial development. 

c. 	 The Act vested the State Government with the 
sole power to regulate and control the collection, 
retention, and distribution of water and water 
sources. It prohibited the construction of any 
water supply system by any person other than 
the Jal Sansthan (water supply agency) for any 
purpose without the previous permission of the 
Sub-Divisional Officer. The government re
served the right to exempt any person or class 
of persons from all or any provisions of the Act, 
and also protected itself from any court proceed
ings against it for any act done in furtherance 
of the legislation. 

The Act had some positive features, such as the 
government's power to demarcate areas for pro
tection of water sources, and to declare such areas 
as protected areas but the provision was diluted 
by reserving the power to amend or cancel any 
such declaration. Actions injurious to water sup
ply or water sources and catchment areas or fish 
and aquatic life-whether committed by persons 
or companies were defined as offenses with atten
dant penalties. Authority to hear and settle dis
putes and procedures regulating such adjudica
tion was also provided for. 

d. 	 The Uttar Pradesh Water Supply and Sewerage 
Act, 1975 created the Jal Nigam and Jal Sansthan. 
The purpose of these agencies was to supply 
water for domestic, industrial and other uses. 
They were vested with financial, supervisory and 
contractual powers. They could abstract water 
from any natural source, provide supply on a 
volumetric basis or otherwise and charge water 
rates and water taxes. 

Conclusion 

These two Acts on water resources in this region 
raise many questions on their appropriateness for 
the proper management of this resource in the 
hills. First, the fact that there are two separate 

Acts-one specifically for this region and the other 
applicable to the whole state-creates an uncer
tainty in the administration of water rights. This 
region has to be seen as distinct from the rest of 
the state in terms of water sources and water 
rights, and the administrative and judicial systems 
required for their management. 

By these laws, the government has declared its 
control over the totality of the resource, while at 
the same time abolishing all rights which had 
evolved over time. The state has also declared it
self the sole manager of the resource, with broadly 
defined discretionary powers to suit every pos
sible occasion. This not only leaves room for mis
use of powers but also places a very heavy finan
cial and administrative burden on the government. 

The law does not reflect any clear allocative prin
ciples. This clarity has to arise from, first, a proper 
assessment of the resource and, second, a policy 
framework specific to this region. A system of wa
ter rights can both encourage and prevent certain 
developments by withholding permits. Legisla
tion in force in Kumaon and Garhwal addresses 
the issue of conservation of water by prohibiting 
wastage of water. However, this requires an effec
tive monitoring system. Moreover, a great deal of 
wastage occurs as a result of poor maintenance 
and poor quality of infrastructure in government
created water supply systems, for which there is 
no remedy in law. 

The abolition of customary rights is destructive 
of the principle of user participation. Customary 
law is a storehouse of legal principles on water 
use and skills of conservation and management 
which must be resorted to for the establishment 
of a management system appropriate to this re
gion. In the emerging age of privatization, local 
communities must be given priority over com
mercial institutions in the development of the 
resource by protecting sources of 'prior use' 
rights and 'area of origin' rights. Rights of own
ership and use are fundamental to efficient man
agement and economic security. Therefore, the 
rights of local communities in water resources 
must be redefined and documented. 

Water legislation also has to aim at ensuring eq
uity among urban and rural users. As urban wa
ter resources diminish rapidly, more and more 
water is abstracted from rural areas affecting their 
present and future needs. Rights of rural commu
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nities can be protected in law through measures 
such as 'areas of origin' rights. This places outside 
users under the obligation of buying water from 
the original users'" Urban areas may also be placed 
under an obligation to contribute to a specific de
velopmenp fund which can compensate for the 
economic loss to rural areas. 

Finally, the water-related legal powers and admin
istrative systems have been distributed among 

several departments of the government-Irriga
tion, Land Revenue, Forest, Industry, Mining, Wa
ter Supply and Sewerage, etc. These need to be 
consolidated. 

In short, a thorough review of the law and policy 
on water resources in Kumaon and Garhwal is 
called for. 

Record of Irrigation Rights in Himachal Pradesh, India: 

Riwaz-i-Abpashi Records 


Riwaz-i-Abpashi records (custom of irrigation 
records) can be found for each district of 
Himachal Pradesh. Their existence was first re
ported in Property Rights and Network Order: The 
Case of Irrigation Works in the Western Himalayas 
by E. Walter Coward, Jr., Professor of Rural Soci
ology and Asian Studies at Cornell University. 
Detailed examinations of a number of these 
records have now been carried out, and the re
sults are to form part of a monograph being pre
pared under a Ford Foundation individual grant 
under which design types of various components 
of FMIS in Himachal Pradesh and hill areas of 
Uttar Pradesh are being recorded. 

The Riwaz-i-Abpashi as a record of rights on a 
water source, be it an irrigation system or a natu
ral stream or other source is unique to Himachal 
Pradesh. These rights were systematically re
corded at the time of preparation of Land Settle
ment records which began for most of the districts 
in the first quarter of this century, except for 
Kangra District where the first such exercise was 
carried out in the 1850s. Coward's work relates to 
Kangra District. Land records prepared for all 
holdings under the Land Revenue Act serve as a 
record of irrigation rights also. 

The Riwaz-i-Abpashi records generally carry any 
or a combination of the following items of infor
mation: 

a. 	 History of the kuhl; also names of beneficiary 
viUage(s) or individuals, 

b. 	 Description of the method of diversion, repairs, 
operation and maintenance of the kuhl, penal
ties for non-participation in maintenance chores, 
and 

c. 	 Water distribution/rotation modalities. 

Not all the Riwaz-i-Abpashi records contain the 
same extent of information. In some of these 
records comprehensive information about the pe
riod when the system was created is given. A kuhl 
may be named after a person who may have built 
it or after the principal beneficiary village. Even 
though water is declared a state resource in 
Himachal Pradesh, the state government has 
steered clear of disturbing the beneficiaries' rights 
on irrigation as mentioned in these records. There 
have been various attempts to modify these rights 
by adding new beneficiaries but the record of 
rights has always come in the way. It may happen 
that in a kuhl created to serve a group of villages, 
many other villages lying en route may be prohib
ited from sharing of water from the same system. 

The rights have also influenced the design of di
version structure of systems. The materials to be 
used in building a diversion weir or a stream are 
sometimes mentioned. This is done so that all the 
water available in a stream may not be diverted 
to a single system leaving the downstream sys
tems without any water. 

The Riwaz-i-Abpasi records invariably mention 
O&M modalities of a kuhl. The main O&M fea
tures appearing in a record are: 
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