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FOREWORD

The effective functioning of water users organizations depends on the legal environment in
which they arc founded. The government is the appropriate authority to provide an
appropriate cnabling legal environment for social organization as one of its prime
responsibilities in institutional development. Since the inception of IIMI’s current action
research effort related to water users organizations, attention has consistently been drawn on
the urgent nced for an effective administrative and legal base for the country’s planned
institutional dcvelopment program. The Government's demonstrated willingness to accept
these new organizations on the basis of a legal framework, including a mechanism for their
registration, has already been forthcoming, but it needs the support of many professionals
concerned with these institutional reforms.

In search of such support, IIMI's pilot efforts on social organization benefited substantially
from the consultations with a prominent legal professional in Pakistan, Professor Dr. Dil
Mohammad Malik, the Dean of the Faculty of Law of the Punjab University, Lahore.
During our consultations with him, he was invited to undertake a study of the existing legal
framework for irrigation in Pakistan. This report is the output of his valuable contribution fo

our studies.

While the appropriate authorities have already taken action to draft new laws to incorporate
some of the planned institutional reforms in the irrigated agriculture sector, Professor Dr. Dil
Mohammad’s report will undoubtedly be of great value to all who are interested in
broadening the knowledge base in this area, and also in refining the already established legal
framework. Particularly, his report will be of immense value in formulating the required
rules and regulations within the existing enabling laws, including the internal rules (bylaws)
of the new WUOs and the legal instruments that define the linkages between the WUOs and

the state agencics in the irrigated agriculture sector.

We thank Professor Dr. Dil Mohammad for agrecing to undertake this work in the midst of
his busy professional duties.

D. J. Bandaragoda
Senior Management Specialist
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CHAPTER 1

INTRODUCTION

1.1. BACKGROUND

The present consultancy relates to the legal aspects of a participatory irrigation
management scheme undertaken by HIMI-Pakistan. The first part of this assignment is
research intended to cncompass a detailed study of the existing legal framework of the
irrigation system in the Provinces of Sindh and Punjab, with a view to determine the
scope of the Water Users' Association Schemes under experimentation in the project

areas.

The consultant studied various laws related to the irrigation system of Pakistan. These
are:

The Canal and Drainage Act (1873)

The Punjab Minor Canals Act (1905)

The Soil Reclamation Act (1952)

The Cooperative Agriculture Act (1976)

The Cooperative Societies Act (1920)

The Sindh Irrigation Act (1879)

The Sindh Water Users’” Associations Ordinance (1982)

The Punjab Water Users’ Associations Ordinance (1981)

The NWFP Water Users’ Associations Ordinance (1982)

10. The Baluchistan Water Users” Associations Ordinance (1982)
I1.  The Punjab Irrigation and Drainage Authority Ordinance (1997)
i2.  The Punjab lirigation and Drainage Authority Act (1997)

13. The Sindh Irrigation and Drainage Authority Ordinance (1997)
14. The Sindh Irrigation and Drainage Authority Act (1997)

15.  The NWFP Irrigation and Drainagc Authority Ordinance (1997)
16.  The NWFP Irrigation and Drainage Authority Act (1997)

PO NS AL -

Out of the above enactment, those listed at serial 1, 6, 7, 8, 11, 12, 13 & 14 are directly
related to irrigation and water users’ associations in the project areas. Accordingly,

these laws have been studied in-depth.

The Canal & Drainage Act (1873) and Sindh Irrigation Act (1879), which are the main
irrigation laws applicable to the Punjab and Sindh Provinces, respectively, have been
studied in detail. A brief summary of these laws is given, in a non-technical narrative,
for the benefit of those devoid of a legal background. Detailed summaries of these are
also given to provide deeper insights into these laws. A list of the powers of various
authoritics/officers shows the distribution of different powers and functions under

these laws.



The Water Users’ Associations Ordinances and lrrigation & Drainage Authority
Ordinances/Acts of the Punjab and Sindh Provinces have also been analysed to
facilitate assessing its suitability/compatibility with the 1IMI-Pakistan Scheme.

1.2. BRIEF SUMMARY OF FINDINGS
Punjab

{. The Canal and Drainage Act (1873), which is the principal legislation for irrigation
in the Punjab province, has no scope for the water users' organizations as

suggested by I[TMI-Pakistan.

2. The Punjab Water Uscrs’ Associations Ordinance (1981) provides for such
associations only at the watercourse level, but these associations, too, do not meet
the requirements of the 1IMI-Pakistan proposals. The Ordinance does not provide
for any Water Users' Association at the higher (i.e., distributary, canal, etc.) levels.

3. The Punjab Irrigation and Drainage Authority Act (1997) provides for establishing
Farmers Organizations (FOs) at distributary and minor levels with functions as
assigned to them by the Provincial Government. The Act will, therefore, govemn
the FOs at distributary and minor levels, while the associations at the watercourse '
level will be covered under the Punjab Water Users' Associations Ordinance

(1981).
Sindh

4. The Sindh Irrigation Act (1879) also does not have any scope for water users’
associations.

5. The Sindh Water Users® Associations Ordinance (1982) makes provision for the
Water Users' Associations at the watercourse, distributary and canal levels.
However, it would nced a few amendments in order to make it compatible with the

[IMI-Pakistan proposals.

6. The Sindh Irrigation and Drainage Authority Act (1972) provides for establishing
Farmer Organizations at the distributary and minor levels. The functions as may be
prescribed by regulation (to be framed by SIDA) leaves the Sind Water Users’
Associations Ordinance (1982) to govern the associations at the watercourse level.

1.3. ORGANIZATION OF THE REPORT

This chapter presents the introduction to the report. Chapters 2 and 3 are reviews of
the cxisting legal frameworks of the Punjab and Sindh Provinces, respectively.
Chapter 4 addresses the vicws of the water users and related agencies and Chapter 5
contains model laws. Recommendations are presented in Chapter 6.



CHAPTER 2

REVIEW OF LEGAL FRAMEWORK: PUNJAB

2.1 THE CANAL AND DRAINAGE ACT (1873)

2.1.1. A Brief Summary

The Canal and Drainage Act (1873) is the main legislation relating to irrigation in the
Punjab province. In some areas like Rawalpindi, Dera Ghazi Khan, Muzaffar Garh,
the Punjab Minor Canals Act (1905) deals with minor canals sprouting mainly from
hill torrents and are privatcly owned. At present, this Act applies to some minor canals
of Muzaffar Garh and Dera Ghazi Khan and excludes the operation of the Canal and
Drainage Act on such canals. The Soil Reclamation Act (1952) also excludes, to some
extent, the operation of the Canal and Drainage Act in the notified areas. Under S. 17
of the Soil Reclamation Act, the Soil Reclamation Board may make overriding
provisions regarding irrigation, particularly at the watercourse level.

Under the Canal and Drainage Act, almost thc entire irrigation network has been
entrusted 1o the Provincial Government through the officers of the lrrigation and

Revenue Departments, and Judicial Officers (see pp 11-14).

1. Important policy aspects of irrigation, like the acquisition of water for public use,
fixing water rates, appointing canal officers/committees and framing rules have
been cntrusted to the Provincial Government.

2. Operational functions arc entrusted to the canal officers. The pivotal role is played
by the Divisional Canal Officer (DCO), with some control exercised by the
Superintending Canal Officer (SCO). Important matters under the DCO's control
include sanctioning new watercourses, providing water from an existing
walercourse, transferring watercourses {rom one person to another, adjusting
claims between persons jointly using a watercourse, stopping the supply of water,
levying charges for unauthorised use of water or wastage of water certifying the
dues recoverable and deciding appeals against some orders of the Sub-divisional

Canal Officer.

3 The Sub-divisional Canal Officer has also been given an important rolc in
irrigation administration. Important matters such as warabandi and dispute
resolution fall within his domain. He also exercises concurrent jurisdiction with
the DCO 1o sanction ncw watcrcourses and to adjust claims from joint users.

4 The actual ficldwork is done by the Zilledar and the canal Patwari. The canal
Patwari, the lowest position in the irrigation hierarchy, measures irrigated land,
deals with crop cultivation and assesses water rates for individual owners, etc. The

Zilledar supervises the work of the canal Patwari.

5 The Revenue Administration helps the Irrigation Department to acquire land,
determine compensation, collect water dues, appcal against/revise the orders of
Canal Officers regarding levying charges for wasting water/unauthorized use of
water. The Collcctor (Deputy Commissioner) plays the main role, with the



Commissioner and the Board of Revenue exercising some appellate/revisional
authority.

Offences under the Canal and Drainage Act can be tied by Magistrates.

Disputes between watcr users, which are initially determined by the Sub-divisional
Canal Officers and Divisional Canal Officers, may be taken to civil courts that
have the jurisdiction to set aside, or modify, the decisions-of canal officers.

Waler uscrs arc responsible for maintenance, repair, cleaning and improvement of
the watercourse, as well as for providing crossings.

Irrigation Committees, consisting of three or more local cultivators, can also be
constituted by the Government to assist the canal officers in dealing with offences
under the Canal and Drainage Act.

Thus, we find that the entirc irrigation administration is entrusted to the bureaucracy,
with almost nothing in the hands of water users. Consequently, there is no scope under

this
Pak

2.1.

2.1

S. 1

2.1.

law for the effective rolc of water users' organizations as envisaged by IIMI-
istan.

2 Important Sections of the Canal and Drainage Act (1873)
2.1. Part-I Preliminary
-3 Title and Interpretation.

2.2. Part-I1 Application of water for public purpose

S.4. The appointment of Canal Officers by the Provincial Government.

S. 4 A. Appointment of Irrigation Committees by the Provincial Government for

S. 5.

irrigation purposcs.

Acquisition of any source of watcr by the Provincial Government for
irrigation purposcs.

S. 7. Canal Officer, under the orders of the Provincial Government, may enter any

S. 7.

S. 8.

land etc., for such application of the said water.
Notice or claims of compensation by the Collector.

No compensation for certain damage, clc..

Ss 9-13. Repealed.

2.1.

S. 1

2.3 Part-111 Construction and maintenance of work

4. Any Canal Officer may cnter any land and carry out surveys. Compensation is
payable for damagc.



S.16.

S.20 A.

S.20B.

S. 21

S. 22,

S.23.

S. 24

S. 25.

S.27.

. The Divisional Canal Officer, or anyone acting under his orders, may enter for

purposes of repair, or to prevent any accident. Compensation is payable for
damage.

Proccdure for sanction and construction ol a new watercourse (application for
a new watercourse o the Divisional Canal Officer or Sub-divisional Canal
Officer, approval of Superintending Canal Officer).

The Provincial Government responsible for providing crossings over canals
(five or more owners may apply; Collector to make inquiry and report to the

Government).

The Divisional Canal Officer may ask the users of a watercourse to construct
or repair any bridge crossing, to pass water across any road, etc., and if the
users fail to do so, the Divisional Canal Officer may get it constructed and
recover the cost through the Collector.

Adjustment of claims between joint users; Divisional Canal Officers or Sub-
divisional Officer, on application, may pass order, or appeal to the
Commissioner, for amount duc recovcrablc as arrcars of land revenue.

Supply of water through an existing watercourse or change of water supply
source; application to the Divisional Canal Officer - Divisional Canal Officer’s
order to be confirmed by the Superintending Canal Officer.

The Provincial Government may authorise the Divisional Canal Officer to
take sio motu proccedings under Section 20.

The Divisional Canal Officer may cut off the water supply; confirmation by
the Superintending Canal Officer.

Acquisition of land for the purposc of Sections 20, 23 and 68; application to
the Divisional Canal Officer.

Procedure of acquisition.

The Divisional Canal Officer, on application, may transfer a watcrcourse from
onc person to another; confirmation by the Superintending Canal Officer.

All land in the province subject to acquisition.

The Superintending Canal Officer may entertain any objection against notice
under Scction 22.

The owner of the land may accept the award of compensation, or file an appeal
before the Commissioncr.

The Collector, Commissioner and Canal Officer have been vested with some
powers of civil court in rclation to cascs before them.

5



S. 28. When proceedings under S.25 are completed and possession is delivered, the
Divisional Canal Officer may allow the construction of a watercourse after the

payment of compensation for any damage.

S. 29. Conditions imposed on a person who is put in occupation of land for the
construction of a new watercourse:

1o be constructed in onc year;
passage across road, etc, to be constructed; and

iit. land not to be used for any other purpose.

S. 30. Procedure for alteration; above conditions to apply.

2.1.2.4 Part-1V  Supply of water

S. 31. Water supply rates and other conditions are tc be determined by contract; in
the absence of a contract, to be determined by rules. But, conditions laid down

in Section 32 must be observed.

S.32. (D)

(2)

3)
4)

(5)

(6)

(7)

The Divisional Canal Officer may not stop the water supply, except
when neccessary to execute any work ordered by a competent
authority, or the watercourse is not being maintained properly and
water is wasted, or for a limited time up to 12 days fixed by the
Divisional Canal Officer, or more than 12 days by the Superintending
Canal Officer (read with Rules 15-18).

No compensation is payable if water is stopped for:

a) reasons beyond the control of the Provincial Government, or
b) repair, alteration or addition to the canal, or

¢) measures taken to regulate the flow of water, or

d) maintaining the established course of irrigation.

In other cases, compensation is to be determined by the Collector.

If water is supplied for one crop, availability will stretch the maturity of
the crop; if fixed for more crops over a ycar; available for one year.

No salc or sub-letting of water without the permission of the
Superintending Canal Officer, except its use by tenants.

Contracts between the Provincial Government and owner, etc., to be
transferable when land is transferred.

Part IV of the Limitation Act (1877) is not applicable. The Provincial
Government is not bound to supply water, except under a contract.



2.1.2.5. Part-V Walcr rates

S. 33. Unauthorised use of water; the Divisional Canal Officer is to levy charges
undcr rules:

a) If through any watercourse from the persons responsible/owner of
land benefited/all users of a watercourse.

b) If through other channels, from the person responsible/owner of
land deriving benefit.

S.34. Water running to waste; the Divisional Canal Officer may recover from the
person responsiblc/users.

S.35. Orders under S. 33

a) appeal to the Superintending Canal Officer if the amount is up to 3 times
the occupiers’ rates; to the Commissioner if the amount is more; and

b) thercafter, revision by the Commissioner and the Board of Revenue,
respectively.
Ordcrs under S. 34

(a) appeal to the Collector; and
(b) thereafter revision by the Commissioner.

S. 36. Rates (occupier’s rates) to be fixed according to the Rules framed by the
Government.

S.37. Thc Government may, by Rules, impose the owners’ rates.
S. 38. Limit on thc owners’ rates.

S. 39. Owners’ rates not chargeable when land is temporarily assessed.

Ss. 40-43. Repcaled.

S. 44. Water rates arc payable by the manager, etc, when land is owned by joint
OWNCTS.

S. 45. Certified ducs arc recoverable through the Collector as arrcars of land revenue.

- 8. 46. The Divisional Canal Officer, or Collector, may enter into a contract with any
person for the collcction of ducs.

S.47. The Collector may ask the Lumbardar, or any other person, to collect the dues.

S.48. Fines are not coverced under Sections 45, 46 and 4706.



2.1.2.6. Pan-VI Navigation

Ss 49-54. Navigation tn the canals.

2.1.2.7. Part-VII Dramage

Ss 55-62. Drainage of water from fields, land, ctc..
2.1.2.8. Part-VIII Labor

S. 64. The Provincial Government may direct the Collector to ascertain the
proprictors whosc villages benefit and set down in a list the number of

laborers to be furnished by such proprietors, etc..

S.65 The Divisional Canal Officer may require a person mentioned in S. 64 to
provide the labor (not more than his fixed share) if some work is to be done to
avoid any public loss and it cannot be done in a routine manner. The
Provincial Government may fix rates to be paid to the laborers. The Provincial
Government may apply this section, permancntly, or for the time being, for
silt clcarance, etc..

2.1.2.9. Part-1X Jurisdiction

S.67  Unless otherwise provided, any claim against the Provincial Government may
be tried by a civil court, but no order shall affect any existing crop.

S.08. - The scttlement of disputes of water users:
(2) application to Sub-divisional Canal Officer, who may decide a
dispute or refer it to the Collector.
(b) appeal to the Divisional Canal Officer against the decision at
(a) above.
(¢) Suit in the civil court after (a} and (b) above.

S. 68. An interruption in water supply when the watercourse is dismantled; the
Canal Officer may, on application, restore the same, pending the decision
under  S. 68.

S. 68. The canal officers, clc., are vested with powers to examine witnesses, etc..

S. 69. Offcnces relating to the irrigation arc enumerated. These offences can be tried
by a Magtstrate.

'S. 70-A. A fine imposed by the court may be paid as compensation to the person
injured, or as a reward to the informant.
S.71. A person may be tried under any other law for an offence under this law.

S. 72. Similarto S. 70-A.

S. 73. Any onc in charge of, or employed upon, a canal may arrest a person without
a warrant and take him to the Magistrate.



2.1.3. Powers and Functions of Officers etc. under Canal and Drainage Act
(1873)

2.1.3.1. Provincial Government  Appointing of Canal Officers. S.4
Appointing of Canal Committees to assist ~ S.4-A

the Canal Officers.

Acquiring of water, including underground 5.5
water.

Ordering the Canal Officer to enter any S.6
land and do needful acts for application of

water.

Providing crossings over canals. S.17
Directing the Divisional Canal Officer to S.20-A
commence proceedings under Sec. 20.

(Supply of water from existing watercourse

and change in the source of supply of

water.)

Determining the occupiers' rates by S.36
framing rules.

Dectermining the owners' rates by framing 8. 37
rulcs.

Directing the Collcctor to determine the S. 04
provision of labor for canal work.
Determining the ratcs of payment for labor.
Determining the class of Magistrate to try
the Canal Offenses.

. 65
.70

v wn

2.1.3.2. Board of Revenue Revision against orders of the S.35
Commissioner under S. 33-34.

2.1.3.3. Commissioner Appeals against the orders of the Sub- S.19
divisional Canal Officer and Divisional
Canal Officer (adjustment of claims).
Appeals against the decisions of the S.26
Collector under S. 25 regarding the
acquisition of land afier determination by
the SCO.
Revision against the deciston of the S. 35(5)
Collector under S.35(4) (appeal against
order of the DCO, water running to waste,
S.34).
Appeals against orders of the DCO under 8. 35
Section 33-34.
Revision against decision of the Collector 8. 35
under Section 34 (water running to waste).

2.1.3.4. Collcctor Notice for compensation. S.7
Notice for acquisition. S.22



2.1.3.5. Superiniending Canal
Officer

2.1.3.6. Divisional Canal Officer

Acquisition of land after determination by
SCO and determination of compensation.
Appeals against order of DCO under
Section 34 (water running to waste).
Collection of water ducs as arrcars of land
revenue.

Requiring the Lumberdar to collect dues.
Dispute referred by SDCO.

Power to enter any land and carry out
survey work.

Confirmation of the orders of the
Divisional Canal Officer regarding the
sanction of a new watercourse.
Confirmation of the orders of the
Divisional Canal Officer regarding the
supply of water, etc..

Confirmation, or variation, of orders of the
Divisional Canal Officer regarding cutting
the supply of water.

Confirmation of orders of Divisional Canal
Officer regarding the transfer of a
watercourse.

Entertaining and deciding objections
against a notice under S. 22 (acquisition of
land for a new watercourse).

Entertaining appeals against orders of the
Divisional Canal Officer under S. 33, 34
(unauthorised use of water and water
running to waste, respectively).

Power to enter any land and carry out
survey work.

Sanctioning a new watercourse
(confirmation by the SCO).

Directing the water users to construct
bridges, crossings, eic..

Adjustment of claims between persons
jointly using a watercourse.

Sanctioning the supply of water from an
cxisting watercourse.

Initiating proceedings under S. 20 under
the directions of the Provincial
Government.

Cutting off the water supply.
Application for acquisition of land
rcgarding Sec. 20, 23 & 068.

$.25
S.35(4)
S. 45

S.47
S. 68

S.14

S.16
S.20
S.20-B

S$.23

S.25

S. 18
S. 19
S. 20

S. 20-A



Transferring a watercourse from one owner  S. 23
to another.

Permission to construct a new watercourse.  S. 28
Levying charges; unauthorized use of

water. ‘

Levying charges; water running to waste. S.34
Certification of the dues (water rates) S.45
recoverable.

Agreement for collection of water dues. S. 46
Ordcring the irrigators/owncrs Lo provide S.65
labor.

Appeals against orders of the Sub- S. 68

divisional Canal Officer (regarding the
settlement of disputes).
Providing interim relief regarding disputes.  S. 68

2.1.3.7. Sub-divisional Canal Making adjustment of claims for joint S.19
Officers users.
Enter any land and carry out survey work. 8. 14
Sanction a ncw watcrcourse. S. 16
Scttle disputes (determine himself, or refer  S. 68
to the Collector).
Warabandi under S. 68. S. 68
2.1.3.8. Zilledar Checking the work of the Canal Patwari, Rules framed by
final measurement. Government
Inquiring into unauthorised use and waste -do-
of water.
Safcguarding the canal works under S. 73. -do-
Conducting inquiries and investigation of -do-
offences under S. 70.
Collection of taccavi works. -do-

Maintenance of Registers, including:

i. Gauge and Discharge Register

ii. Irrigation Register

iti. Shudkar (Initial)

iv. Khasra (Final)

Arrest any person without a warrant and S.75
take him to the Magistrate.

2.1.3.9. Canal Patwari Making the initial measurement of irrigated  Rules framed by
land (Shudkar). Government
Making the final measurement of the crop -do-
area.
Preparing demand slips. -do-

Maintaining records. -do-



2.1.3.10. Lumberdar Collection of canal dues {under S.47). Rules framed by

Government
Liaison between irrigators and canal -do-
officers, etc..
Reporting breaches, damages, clc., to the -do-

Canal Officcers.

2.2. THE PUNJAB WATER USERS’ ASSOCIATION ORDINANCE (1981)

2.2.1. Introduction

The On-Farm Water Management and Water Users’ Associations Ordinance (1981)
provides some involvement for irrigators in water management at watercourse level
through the water users’ associations. The salient features of this lcgislation are:

1. The Ordinance is an extremely effective law, even though it was enacted by the
Martial Law regime. In fact, it overrides all other laws in such matters under its

COVer.
2. The formation of watcr users® associations at the watercourse level is provided
for.

3. The Ficld Officer (Dircctor, OFWM) has substantial control over these
associations; he has the final authority to register, or refuse registration to, a water

users' association.,

4. More than 50% of the water uscrs of a watercourse may form an association and
apply to the Field Officer for registration.

5 The Walcrcourse Association does not have any management power relating to
canal water under this Ordinance.

6. The Ficld Officer may entrust the maintenancc of a watercourse to the Association,
but this must be carried out to the satisfaction of the Field Officer. :

Thus, ineffective water users’ associations al the watercourse level have been
anticipated under this Ordinance. In view of the IIMI-Pakistan scheme, this Ordinance
does not serve much purpose for use. Substantial amcndments would be needed to

accommodate the said scheme.
2.2.2. Defects and Deficiencies
The consultant fecls that the following defects or deficiencies, particularly. have

rendered the Ordinance almost uscless for the purpose of introducing and developing
effective water users’ associations in the Punjab Province.

2.2.2.1. The Field Officer’s Role

The Field Officer (Director, OFWM) has been given a dominant role vis-a-vis
the watcr users and water uscrs’ associations, The following provisions are

particularly pertinent.



(a)

The Ficld Officer has the power to direct the irrigators to undertake reconstruction,
maintcnance or improvement of any watercourse. Although he is required to
provide an opportunity to the Water Users” Association, if any, to do the necessary
work, thc irrigators/association must cxecute the work to the satisfaction of the
Ficld Officer. If the imrigators/association fail to execute the work to the
satisfaction of the Ficld Officer, he may take necessary steps to get the work donc
and recover its cost from irrigators/association (Section 3).

(b) The Ficld Officer may inspect the maintenance of a watercourse from time to time

(c)

and give necessary instructions to the irrigators. (S. 3).

The powers of registration of a Watercourse Association have been exclusively
vested in the Field Officer. The decision of the Field Officer granting, or refusing
to grant, registration (o an Association is final and cannot be called in question in
any court, or before any authority (8.6). Thus, an appeal to a higher authority is not
provided against the decision of the Field Officer in granting, or refusing to grant
registratton, to an Association. Moreover, whether a person is, or is not an
irrigator, is also to be decided by the Field Officer and an appeal against such a
decision (S.6) cannot be made. The Ordinance even attempts to exclude the
jurisdiction of the courts in this matter. But, this attempt is sure to fail because the
courts have jealously been protecting their jurisdiction and have ofien successfully

wriggled out of such ouster clauscs.

(d) The certificate of registralion granted by the Field Officer is conclusive proof of

(e)

(H

the Association's due registration under the Ordinance. Accordingly, it creates an
irrcbutable presumption in favour of the registration of an association. (S. 7).

All disputes touching the business of an Association are to be referred to the
concerned Ficld Officer. The jurisdiction is discretionary and decisions pertaining
to such disputes arc final and cannot appealed beforc any authority (S.9).

The Ficld Officer has the authority to cancel the registration of an Association,
inter alia, on the ground that the Association has failed to perform its duties. On
such cancellation he can pass necessary consequential orders regarding the
Association's assets, ils payment to members, its winding up and the return of all
articles, vehicles or instruments given to the Association by any government

agency. (S. 10)

(g) The Ficld Officcr may, on his own, and shall, on the application of a

creditor/contributory, cxaminc the conduct of any person who appears 10 have
misapplicd, misappropriated or retaincd any money or property of the Association.
As a result thereof, the Field Officer may make an order requiring that person to
repay/restore the money/property; in case that person fails to comply the said
amount may be recovered in licu of land revenue arrcars (S.11).

(h) In addition 1o thc above-mentioncd powers, the Government may invest a Ficld

Officer with the powers of the Collector to recover any amount due under the
Ordinance as arrcars of land revenue as provided in the Land Revenue Act (1967).



The power to recover the arrears of land revenue 1s a drastic power which, if
misused, can severely affect the irrigators.

Thus, we {ind that the Field Officer has been placed in an autocratic position
over the irrigators and Watcr Users’ Associations. Accordingly, the Ordinance has not
made any improvement with relation to the domination of bureaucracy over the
irrigators. The master has merely changed; initially, from the Imgation
Department/Canal Officer, to the Agriculture Department/Field Officer.

The consultant fcels that this aspect needs re-consideration and review in order
for the Field Officer's role to be curtailed.

2.2.2.2. Constitution of thc Watercourse Association

The Ordinance has not provided for the constitution of the Water Users” Associations.
The qualifications of Association members have not even been given yet. The majority
of irrigators along watercourse can form an Association which, when registered by the
Field Officer, shall become operative under the Ordinange. Similarly, the Ordinance
does not provide for Association managing bodics. The definition of an irrigator is also
not comprehensive, e.g., it does not include the representative of joint owners, etc.. The
concept of ‘member in good standing” has not been incorporated in the Ordinance.

Thesc aspects appear o have been left for determination by the rules framed by
the Government under S. 14 of the Ordinance. Pertinent to point out is that the
constitution of the Water Users’ Associations is an important policy decision, which
must be determined by the primary legislation and should not be entrusted to any
government agencies to decal with it through delegated legislation.

Accordingly, necessary amendments should be made in the Ordinance to
provide for the constitution of the water users associations and its managing bodies.

2.2.2.3. Role of the Watercourse Association

The Ordinance envisages ineffective and weak Water Users’ Associations.
These Associations have been given a very limited role in the affairs of a watercourse.
For example, the Association has no power over the operation of a watercourse, its
water delivery schedule, dispute resolution, punishment/fine for unlawful activity, etc..
Thus, such an association does not fit into the scheme of participatory irrigation
management being developed by IIMI-Pakistan. In order for this to happen the Water
Users” Associations must be given clear and effective roles in the affairs of a
watercoursc. The Associations must be vested with necessary powers to manage these

affairs.

Similarly, the purpose of forming Water Users’ Associations must clearly be
given in the statute. Adopting a multi-functional approach is advisable so that these
Associations are also able lo perform other related functions. The primary purpose of
forming a Water Uscrs’ Association should be rclated to irrigation, while the
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secondary purpose may encompass other cooperative activities in the field of
agriculture. _ ‘

2.2.2.4. Registration Process

The process of registration provided under the Ordinance is defective. Section 6(2) of
the Ordinance provides that a Water Users® Association shall not be registered unless
the office bearers have been duly elected, the bylaws of the Association have been
framed and an account in a scheduled bank has been opened, Thus, the cart has been
put before the horse. All these activitics can only be carried out after the Association
has been duly registered. The N.W.F.P. Ordinance, for example, provides that an
association shall, within thirty days of the approval of the list of members, elect the
" office bearers, approve bylaws and open an account [S. 6(9)].

2.2.3. Conclusion

Substantial amendments are needed in the law relating to the Water Users’
Associations in the Punjab province; otherwise, useful and cffective Water Users’
Associations cannot be formed in the province. The concerned quarters must make
serious cfforts, on a priority basis, to bring about nccessary changes in the legal

framework of participatory irngation management.

Encouraging to notc is that other provinces, perhaps drawing from the
experience in the Punjab province's legislation, have drafted more improved water
users’ associations laws. The N.W.F.P,, in particular, came up with a very good
Ordinance in 1982, from which the Punjab province can learn much.

2.3. THE PUNJAB IRRIGATION AND DRAINAGE AUTHORITY ACT (1997)
2.3.1. Salient Features

(1) The recently-promulgated Punjab Irrigation and Drainage Authority Act (1997)
has substantially changed the organizational set-up of the Irrigation Department.
The Act provides for the establishment of the Punjab Irrigation and Drainage
Authority, a body corporate having the power to acquire, hold and dispose of
property, and sue, or be sued, in its own name. However, the constitution of the
Authority has not been provided by the Act, which the Government has been left

to determine.

-(2) The management of the Authority's affairs has been vested in the Board of
Management, appointed by the Authority with the approval of the Provincial

Government.

(3) The Authority has been vested with vast powers relating to drainage and irrigation
in the Province. All the powers available under the Canal and Drainage Act
(1873), the Soil Reclamation Act (1952) and other laws relating to these subjects
have been entrusted 1o it. Control over all the water resources in the province,
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subject to the Indus Water Treaty (1960) and the Water Apportionment Accord
(1991), has been given to the Authority.

(4) The Authority is required to formulate, adopt and implement policies for the
promotion, formation and growth of Area Water Boards at the canal level and

Farmer Organizations at the distributary and minor levels.

(5) All the employees of the Irrigation Department, except those specified by the
Provincial Government, have been placed under the employment of the Authority
on exisling, or better, terms and conditions of scrvice.

2.3.2. Defects and Deficiencies

The Act is not a comprehensive piece of legislation; the consultant feels that there are
a number of serious defects and deficiencies in this Act and substantial amendments
would be needed in order to make it meaningful and useful. In particular, the
following aspects necd serious reconsideration:

2.3.2.1 Composition of the Authority

Section 3 of the Act provides that the Authority (PIDA) shall consist of such members,
one of whom shall be its Chairman, as may be notified by the Government. This
provision gives exclusive power to the Government in all matters relating to the
members, (i.c., their numbers, qualifications, appointments, terms of office and
vacation allocations), thc meetings of the Authority and rules of business, efc..
Although this section provides that at least six members of the Authority shall be
farmers and that the number of non-farmer members shall not exceed the number of
farmer members, the Government will still be able to make appointments at its own
will. The chairman must be a suitably qualified and independent person and the
Authority must have irrigator representatives. The consultant feels that the existing
provisions will render the Authority completely subservient to the Government. The
Act must provide for an independent Authority that can function without unnecessary

official influence.

2.3.2.2. Control over Provincial Water Resources

A technical error in Section 8 refers to the Water Apportionment Accord (1991). This
Accord is not a permanent arrangement; the Council of Common Interests, established
under the Constitution of Pakistan, can alter it in the future. “Water Apportionment
Accord for the time being in force”, is how it should read.

2.3.2.3. The Budget, Audit and Accounts

Section 13 of the Act provides that the budget of the Authority shall be approved and
its accounts be maintained and audited in such a manner as may be prescribed. Who
may prescribe it is unclear. Perhaps this will be clarified when rules are framed by the
Government. Here, again the Act has not addressed this important matter properly,
which has been lefl undecided and dependent on the free will of the Government.
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There shall be detailed provisions in the Act relating to accounts, financtal statements,
audit and other rclated financial matters. As an alternative, such provisions must be
made through delcgated legislation (Rules/Regulations).

2.3.2.4. Constitution of the Arca Water Boards

Scction 14 cmpowers the Government to cstablish Arca Water Boards (AWBs) and
assign to them such functions as it may deem fit. Thus, the constitution of thc AWBs,
their membership, territorial jurisdiction, meetings, powers and functions, ctc., are
catirely in the hands of the Government, which may cstablish weak AWBs and may
assign them incffective roles in the irrigation system. Therefore, it is suggested that the
law be amended to provide for these matters.

2.3.2.5. Function of the Arca Water Boards

The functions and powers of AWBs have not been spelled out in the Act. This aspect
has been left to the Government's discretion. The AWBs will not be able to play
effective roles in the new irrigation system unless these are entrusted with meaningful
responsibilitics and given commensurate powers for that purpose. The consultant feels
that the functions cntrusted to AWBs, under the SIDA Act (1997), may also be

entrusted to AWBs under this Act.

2.3.2.6. The Farmers Organtzations

(M

(2)

(3)

(4)

(3)

To begin with, the term Farmers Organizations (FOs) is misleading. or, at
Icast, ambiguous. The Act cssentially deals with the subject of irrigation and.
therefore, should have catered for the organizations/associations of
irrigators/water uscrs. The broader term of Farmers Organizations may lead to
complications rclating to the constitution of these organizations. This term may
be retained if the membership of the FOs is restricted to the irrigators;
otherwisc, it should be substituted by the water  users

associations/organizations.

The constitution of the Farmers Organizations is also not given in the statute,
thus, leaving it to the Govemment's discretion. This, too, needs
rcconsideration. The constitution of the FOs must be provided by the statute

itself.

The Farmers Organizations are available at distributary and minor levels. The
provision for such organizations form part of the distributary level in order to
cater for watercourses to acquire water dircctly from the distributaries, is also

desirable.

The Act docs nol make any mention of Water Users” Associations at the
watercourse level, which leads to the conclusion that such associations will
continuc to be governed by the Water Users” Associations Ordinance (1981).

The functions of the Farmers Organizations must be clearly spelled out by the
statute. The following functions arc suggested for FOs to perform:
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(a) operate, manage and improve the irrigation and drainage infrastructure;

(b) obtain irrigation water from the Authority, or AWB concerned, at the
head of the minor, or the distributary, and supply the same to their
members and other users, if any;

(c) receive the drainage effluent from their water users and convey the
same through field/collector drains to the designated nodal points of the
drainage system;

(d) collect the agreed water charges/other dues from its water users and
deposit these with the Authority or AWB concerned,

(¢) engage, hirc or employ any consultants, advisors and employees; and

(f) any other power and functions which may be vested in the FOs under
the regulations and bylaws framed by the Authority and the Farmers
Organizations.

2.3.2.7. Rules/Regulations/Bylaws

Section 16 empowers the Government to frame the Rules for purposes of carrying
out the Act. Similarly, Section 17 empowers the Authority to make Regulations for
the administration and management of the Authority. However, the division of
responsibility between the Government and the Authority is not clearly given. The
Regulations have been madc subservient to the Rules framed by the Government
and, therefore, the Authority will be able to frame Regulations on such subjects
which are not covercd by the Rules framed by the Government and, if the
Government occupics substantial area by the Rules, the Authority will become
subservicnt to the Government.

That this important issuc be determined by the Act is desirable. The consultant
feels that three tiers of delegated legislation be provided, as described below:

a. Rules by the Government.
b. Regulations by the Authority.

c. Bylaws by the Farmers Orgﬁnizations (with the approval of the
AWB/Authonty).

Similarly, the subjccts to be covered by Rules, Regulations and Bylaws should
also be specificd by the Act. The following divisions are suggested:

I. Government may frame Rules to carry out the functions vested in them by the
Acl.

2. Authority may frame Regulations to carry out the functions vested in it by the
Actl.

3. The Farmers Organizations shall frame Bylaws to cairy out the functions
suggested in the proceeding chapter.
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CHAPTER 3

REVIEW OF EXISTING IRRIGATION LAWS: SINDH

3.1. THE SINDH IRRIGATION ACT (1879}

3.1.1. A Brief Summary

The Sindh Irrigation Act (1879) is the main enactment relating to irrigation in the
Province of Sindh. Under this Act, the entire task of irrigation has been entrusted to
the Provincial Government, Canal Officers, the Revenue Department and judicial

officers (scc pp 22-23).

1. Important policy aspects of irrigation, like the appointment of the Canal
Officers, acquisition of water for public use, payment of compensation, water
rates, drainage schemes, canal crossings and framing the rules, have been
entrusted to the Provincial Government.

2. Opcrational functions are cntrusted to the Canal Officers but the Act does not
specify which Canal Officers are empowered to act under any of its provisions.
Therefore, a Canal Officer must be duly authorised by the Provincial
Government 1o act under any provision of the Act.

3. The Revenue Administration helps the Irrigation Department to acquire land,
determine compensation and collect water dues. Moreover, the Commissioner
and Collector have substantial powers to settle disputes among itrigators and
can decide appeals against the decisions of the Canal Officers. Thus, the Canal
Officers are substantially subservient to the Revenue Department,

4. The offences under the Act can be tried before the Magistrate.

Thus, we find that the irrigation administration is entrusted to the bureaucracy and
there is no role for the, water users. Consequently, there is no scope under this law for
any role of water uscrs associations as envisaged by IIMI-Pakistan.

3.1.2. Important Sections of the Sindh Irrigation Act (1879)

3.1.2.1. Part | Preliminary

S.1-3. Title, Interpretation, etc..
S.4. Appointment of Canal Officers by the Provincial Government or any Crown Servant.

3.1.2.2. Part Il Construction and Maintenance

S.5. Declaration regarding use of water for canal irrigation by the Provincial Government.
S.6. A Canal Officer may occupy any land to carry out survey work, etc..

S.7. A Canal Officer may enter any land to conduct an inquiry etc..

S.8. Power to inspect and regulate water supply.

S.9 Power to enter for repairs and to prevent accidents.

S. 10. Notice to occupier of building regarding entry under S. 7,8, 9.
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S. 17,
S.12.
S.13.
S. 14,
S. 15.

Suitable means of crossing to be provided by the Provincial Government.
Removing obstruction in any river, channel ete..

Order any person to remove such obstruction.

Canal Officer may remove such obstruction and recover expenses.
Drainage Schemes to be prepared by the Provincial Government.

3.1.2.3. Part 111 Watercourse

nNwrwuwvwnntney

o

o n

. 16.
17.
. 18.
19,
. 20.
.21
22.
23.

. 24.

. 25.
. 26.

Permission for the construction of new watercourse by agreement.

Construction without agreement.

Procedure for the construction of a new watercourse

Collector to acquire land for the purpose of irrigation.

Canal Officer may deliver possession of a watercourse after payment of dues.
Obligations of the owner of a watercourse.

Private agreement/orders of Canal Officer for use of watercourse by non-owners.
Permission to use an existing watercourse, or to declare a person a joint owner of a
watercourse. '
Land acquired for a watercourse is not to be used for other purposes except by the
permission of a Canal Officer duly authorized.

Repair of watercourse by the Canal Officer if the owner fails to comply.

Settlement of disputes by the Canal Officer with the consent of the concemned parties:
if consent is non-existent the Canal Officer must transfer the case to the Collector.

3.1.2.4. Part 1V Supply of Water

S. 27.

Application for supply of water to the Canal Officer on the prescribed form as
determined by the Provincial Government. Supply of water for non-irrigation
purposes by the Canal Officer, sanctioned by the Provincial Government.

Cutting of water supply by the Canal Officer.

Supply for a crop to contintic up to its maturity.

(1) Right to irrigation is transferable with land — presumption.

(2) Transfer of water (otherwise) by permission of the Canal Officer.

3.1.2.5. Part V Award of Compensation

S.31.
S, 32.
S. 33.
S. 34.

S. 35.
S. 36.
S. 37

S. 38.
S. 39.
S. 40.
S.41.

Compensation for ascertainable damage, but no compensation in specified cases.
Claims entertainable within 12 months.

Repealed.

Compensation for damage due to entry under Sections 6, 8 and 9 - tender of
compensation by the Canal Officer concerned; if not accepted the Canal Officer is 10
refer the case to the Collector.

Award of compensation by the Collector for interruption of water supply.

The decision of the Collector is final unless appealable according to the Rules.

Noticc of acquisition of water by the Provincial Government through the Collector.
Notice for acquisition of land or claims of compensation by the Coliector.

Claims for compensation {except S. 34, 35) to the Collector.

The Colicctor to be guided by Land Acquisition Act (1870).

Determination of compensation.

Compcnsation due after three months.
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S. 42.

Abatement of inferior land holders revenue.

3.1.2.6. PART VI Water Rates

S. 49-56.
S.57.

Water rates to be determined by the Government.

Un-authorised use of water ... charges from the person responsibie; if the person is not
identified from the owner of the land which derived benefit; if no benefit is derived by
any land, charges leviable from all persons chargeable for the use of the watercourse.
When water runs to waste, charges leviable from the person responsible; if not
identified, from all chargeable for the use of the watercoursc.

Charges recoverable as water rates.

Water rates chargeable if percolation gives benefit to any land, or well, within 200
years.

Repealed.

Water ratcs payable in a manner and by a person to be determined by the Provincial

Government.
. Arrears to be recovered as arrears of land revenue.

. 3.1.2.7. Part VII Labor

S. 58.

59.
. 60.
ol.
02.

ZEGRRZ

63.
04.
. 05.
. 66.
. 67.

The Canal Officer may direct every able-bodied person residing in the vicinity and
whose name is included in the list (S. 59) to work - payment to labor.

List of laborers by the Collector.

Report by the Canal Officer to Collector.

Penalties meted by the Magistrate.

Endangering stability of the canal - fine of Rs. 200 and imprisonment up to six
months, decided by the Magistrate.

Obstruction/damage to be repaired - cost to be paid by the person responsible.
Arrest without warrant of offender by the Canal Officials.

Prosecutions under other Jaws intact.

Fine may be paid as reward to the informant.
Appeals against the orders of the Canal Officers under Sections 13, 18, 25, 30, 45, 40

& 48 - Supervision and control of the Revenue Comrmissioner.

e Ordering any person to remove obstruction (13).

» Construction of a new watercourse (18).

e Under S. 21, the owner of a watercourse is to provide the necessary works and
keep it fit for irrigation; if he fails the Canal Officer may do the needful after

serving a notice.

Transfer of water use (30).

Levy of charge for un-authorised use of water (45).

Levy of charge when water runs to waste (40).

Levy of charges for land deriving benefit from percolation etc. (48).

Power to summon and cxamine a witness.
Service of notice.
Rules to be framed by the Provincial Government.
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3.1.3. Powers And Functions Of Officers/Authority Under the Sindh Irrigation

Act (1879)

3.1.3.1. Provincial Government

3.1.3.2. Revenue Commissioner

3.1.3.3. Collector

Appointment of Canal Officers.

Declaration regarding the use of water for canal
irrigation.

Providing suitable means to cross the canal.
Removing obstructions in canals.

Preparing drainage schemes.

Prescribing forms for application for the supply of 8.2

water.

Sanction of water for non-irrigation purposes.
Payment of compensation.

Determination of water rates.

Fixing the manner of payment for water rates, and
the person by whom payable.

Framing the Rules under the Act.

Determining the manner and the person who is to
pay rates (concurrent with the Provincial
Government).

Revision against the decisions of the Collector in
appeals under S. 67.

Acquisition of land for watercourse.

Settlement of disputes if parties don’t agree on

arbitration of the canal officer.

Determination of compensation for damage (done

due to work under S. 6,8 & 9) if the compensation

tendered by the canal officer is not accepted.

Determination of compensation for the

interruption of water supply.

Notice for acquisition of water by the

Government.

Claims for compensation (except S. 34).

Abatement of revenue when water supply is

diminished.

Preparing a list of laborers.

Appeals against the orders of a canal officer:

1. Ordering any person to remove obstruction
(13).

2. Construction of a new watercourse (18).

3. When the owner of a watercourse fails, the

canal officer may order the construction of any

work {25).

Transfer of watercourse (30).

Charges for unauthorised use of water (45).

6. Charges for water running to waste (46).

oo
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7. Land deriving benefit from percolation charges

(48).
3.1.3.4. Magistrate Trial of offences (8. 601, 62).
3.1.3.5. Canal Officers The operational aspect of canal irrigation has been

entrusted to the canal officers. But, unlike the
Canal & Drainage Act (1873), which is applicable
to the Punjab and N.W.F.P. Provinces, the Sind
Irrigation Act does not cntrust particular
powers/functions to a specified canal officer, i.e.,
Superintending Canal - Officer, Divisional Canal
Officer or the Sub-divisional Canal Officer, etc..
Therefore, to act under any provision of this Act, a
canal officer must be authorised by the
Government, or Rules, to do so.

3.2. SINDH WATER USERS ASSOCIATION ORDINANCE (1982)

3.2.1. Introduction

The Sindh Water Users’ Associations Ordinance (1982) provides for a three-tier
structure comprising the following water users’ associations.

(a) Watercourse Associations
(b) Distributary Associations
(c) Canal Associations

These associations may be formed, on a voluntary basis, by the water users of any
area. These associations are not fully independent. The Director (OFWM), a
government appointee, has supervisory and controlling authority over these
associations; he has substantial powers relating to the following matters:

(a) Registration of the Associations.

(b) Supervision of the maintenance of the watercourse done by the
Associations.

(¢) Inquiries into the affairs of the Associations.

(d) Preparation of model bylaws of the Associations.

(e) Approval of the bylaws framed by the Associations.

The Water Users’ Associations have the status of corporate bodies with the power to
hold, purchase and dispose of property, and to sue ,or be sued, in their own names.
They also have the power to collect and manage funds, recover dues through the
Collector and acquire land for watercourses/tube wells.
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3.2.2. Watercourse Association (S 4)
3.2.1. Formation and Registration

At lcast 51% of walter uscrs of a watercourse may apply to the Director (OFWM) for
registration. The Director (OFWM) is required to call a meeting of all the water users
of the said watercourse within 60 days. Section 4 (2) refers to resolution passed by
66% of the water uscrs of the watercourse, the significance of such a resolution is not
clear, whether it is a precondition for registration, or otherwise, cntails some
meaningful conscquences. The provision appears to have been adopled from the
NWFP Waler Users Association Ordinance (1981), where it clearly specifies the effect

of such a resolution.

In the casc of any objection to the registration of any person as a member, an appeal
may be filed with the Collector (Deputy Commissioner). The Director (OFWM) is
enjoined 1o issue a certificate of registration, which proves the legal existence of the

association.
3.2.2. Powers of the Watercourse Association

The Watercourse Association has been granted substantial powers relating to
maintenance and the improvement of a watercourse, fixing water schedules,
employing of labor and general, or special, assessments, etc.. Section 7 of the
Ordinance cnumerates the following powers of the Watercourse Association.

(a) operate, maintain, improve and rehabilitatc the watercourse;
(b) improve the water supply from surface or sub-soil water sources;
(c) sanction upgrading and maintenance of farm ditches and field outlets;

{(d) locate, own, operate and maintain tubewells/lift pumps;

(c) adopt practices of improved on-farm water use and management, and
agricultural input practices;

(f) establish schedule of water delivery and supervise water allocation and
distribution;

(g)  ensure that each member gets his fair share of water at the appropriate
time;

(h) localte, install and maintain drains for fields;

(i) remove obstructions in the watcrcourse during realignment, operation
and mainlecnance;

() employ labor for general, or emergency, repairs of the watercourse, or
_other allied purposes;

(k) determine and collect general, and spccial, assessment;

1)) ensure that all members of the association contribute their shares of
labor, or moncy, for improvement, maintenance and operation of the
watercoursc in the prescribed manner;
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(m)  enter into contracts to obtain loans and grants and to set a repayment
schedule; and

(n) participate in programs to improve watercourse, land leveling and
agronomic practices, and lease, own, operate and maintain equipment,
structures and other materiat associated with improvement efforts.

However, these powers are subject to the Rules framed by the Provincial Government
under this Ordinance. Therefore, the Provincial Government can curtail these powers

through the Rulcs.

Out of the above powecrs ol the Watercourse Association, some powers are exercisable
by the General Body of the Association and others by the Board; broadly speaking, the
policy matters are given to the General Body and implementation aspects to the Board.

3.2.2.3. Maintenance of thc Watercourse

The future maintenance of an improved watercourse is the responsibility of the
Watercourse Association, and must be conducted in accordance with the guidelines
laid down by the Dircctor (OFWM). In the case of default, the Director may order the
maintenance and recover the expenditure from the Association.

3.2.2.4. Management of the Watercourse Association

(1 Board: The WUA Ordinance has vested the management of the Watercourse
Association in a Board consisting of five, or more, private members to be
elected by the members of the WUA. Two-thirds of private members are
empowered to decide any matter. Private members are elected for a period of
two ycars, but no such member can serve for more than two consecutive terms,
In addition, the Provincial Government may appoint up to three official

mecmbers with no rights to vote.

(i)  Officers: The Ordinance provides for two/three officers to manage the
administration of the Association. These are Chairman, Secretary and/cum

Treasurer.

(ili)  General Body: All the members of the Association constitute the general
body of the Association, which has been vested with the main powers of the
Association such as, (a) election of the Board (b) resolution of some disputes
(c) framing bylaws (d) delegating powers to the Board () making the policy of
the Association (f) managing finances, including assessment of water rates,
fines cte. and (g) undertaking expansion programs.

3.2.3. Distributary and Canal Associations (8.9 & 10)

More than half of the Watercourse Associations in a project area can form a
Distributary Association. Similarly, more than half of the Distributary Associations
can form a Canal Association. All the chairmen of the Watercourse Associations of a
Distributary form the gencral body of the Distributary Association, and in the same
manner, the chairmen of the Distributary Associations form the general body of the
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respective Canal Association. The genecral bodies of Distributary Associations and
Canal Associations arc required to elect their chairmen, secretaries and treasurers for

a term of one year.

The Distributary and Canal Associations do not have any executive powers. These
Associations have only two roles; firstly, to make recommendations to the Irrigation
Department relating to the distribution of water and construction of minor channels,
bridges, etc., and secondly, to serve as a link between the irrigators and the Irrigation
Department. The only effective power of the Association is the determination/recovery
of the dues payable under the Ordinance.

3.2.4. Deficiencies and Amendments

In a nutshell, the Ordinance is somewhat close to the requirements of the IIMI-
Pakistan participatory management scheme. However, it is deficient in some respects,
particularly pertaining dispute resolution and the powers and functions of the
Distributary and Canal Associations. Thus, the purpose may be served if necessary

amendments are effected.

3.2.4.1. Purpose of Associations

The purpose of forming the Water Users’ Associations must be given in the
Ordinance. In this context, a multi-functional approach shall be adopted. Thus, along
with the primary purpose of the Association (i.e., to perform functions connected to
irrigation), the secondary purpose (i.e. to deal with other matters relating to
agriculture and social welfare of the people) should also be provided in the Act.

1. The primary purpose of the Association shall be:

e The operation, maintenance, improvement and rehabilitation of the
watercourse;

e The improvement of water supply from surface or ground water;
and

e The improvement of On-Farm Water Management.

The secondary purpose of the Association shall be to perform such other
functions that relate to obtaining other agricultural inputs and the economic
and social well-being of members.

3.2.4.2. Dispute Resolution

The Water Users’ Associations do not have much powers in dispute resolution.
Section 15 (1) of the Ordinance provides that a dispute between members of the
Association arising under this Ordinance shall be referred to the General Body of the
Association, which may scttle the disputes, or require the Board of the Watercourse
Association to do so. But, it has further been provided that if the dispute relates to a
matter which is covered by any law relating to irrigation, it shall be referred to
Irrigation Department. Thus, disputes relating to the operational aspect of irrigation
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would not fall under the jurisdiction of the Water Users’ Associations; only such
disputes would come before the Associations which relate to the formation of
association, election of officc bearers, framing of bylaws, etc..

Therefore, it is suggested that Scetion 15(1), proviso, and 15(4) be deleted and words
“arising under this Ordinance” be deleted from Section 15(1).

3.2.4.3. Appeals

S. 4(5) of the Ordinance allows appeals to the Collector (Deputy Commissioner)
against the decision of the Field Officer, only in matters pertaining to the registration
of a member; other dccisions are not appealable. That other decisions, particularly
those relating to the registration of a Water Users' Association, should be challengable
before some higher authority is desirable. Accordingly, it is suggested that an appeal
to the Collector shall be provided against all the decisions of the Field Officer.

3.2.4.4. Members in Good Standing

The Ordinance does not distinguish between responsible and irresponsible members
belonging to the Association. A horse and a donkey should not be treated alike. The
concept of ‘member in good standing’ must be incorporated in the law. The
Ordinance, therefore, needs amendments to cater for this purposc.

1. The definition of ‘a member in good standing’ be included in the definition
clause (S.2); the following new clause may be added in S. 2 of the

Ordinance.
“member in good standing,” means any member whose

payment of assessment is not in arrears for more than one
year, or who is not under conviction for a criminal offence,

or who is not a minor.”

2. Section 5 of the Ordinance be amended so that only ‘members in good
standing’ are cligible to be elected on the Board.

3.2.4.5. Audit

The Ordinance has made no provision to audit the accounts of the Association, which
is very cssential for any public functionary with authority over finances. A new
section should, thercfore, be added in the Ordinance to provide for auditing the

accounts.
3.2.4.6. Preferential Treatment

The Water Users’” Associations must be established on a multi-functional basis so that
these can also perform functions, other than irrigation, which are closely related to
agriculturc. The Associations can perform these functions only when they are given
some preferential trcatment by concerned government agencies. In view of this
requirement, the Ordinance must enjoin government agencies to treat Water Users’

Associations on preferential bases.
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1.2.4.7. Powers of Watercourse Association

The Association must be cxpressly vested with powers to impose fines and resolve
disputes rclating to irrigation management.

33

. The Sindh Irrigation and Drainage Authority Act (1997)

3.3.1. Bricl Summary

1.

The Sindh Irrigation and Drainage Authority Act (1997), enacted by the Sindh
Asscmbly, is a fairly good picce of legislation. The Act has evolved fundamental
changes in the organization, and the working structure of the Irrigation Department

in the Province.

The Act, in its precamble, clearly spells out the purposes of the law, which include
the participation of beneficiaries in the operation and management of the
irrigation and drainage nctwork.

The Act provides for the cstablishment of the Sindh Irrigation and Drainage
Authority, a body corporate with power to acquire, hold and dispose of property.
etc., and 1o sue or be sued in its own name. Unlike the law in the Punjab Province,
this law clearly spells out the constitution of the Authority and addresses the

important proccdural and other related aspects.

The Authority has been vested with almost all possible powers in the field of
irrigation, drainage and rclated matters. All the powers of the Government under
the Sindh Irrigation Act (1879), as well as control over the water resources in the
Province has been provided. Thus, all irrigation work will be under the control of

the Authority.

The management of the Authority has been vested in a Board of Management,
comprising a Managing Dircctor and four General Managers, to be appointed by
the Authority with the approval of the government.

The Act makes detailed provisions for the establishment of Area Water Boards on
a Canal Command basis. The constitution and functions of these Boards is also
provided for; the Farmer Organizations have been given representation on these

Boards.

The Act provides for [ormation of the Farmers Organizations at the distributary
and minor levels with functions as may be prescribed by the Regulations framed

by the Authority, on thc Government's approval.

The Authority is required to promote the formation, growth and development of
Arca Water Boards and Farmers Organizations as self supporting entities, and
cnsure thetr orderly and systematic induction into the operations of the Authority.

The Act makes detailed provisions for the appointment of officers and servants of
the Authority, their liability, disciplinary matters, removal, delegation of powers
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and transfer of the cmployces of the lrrigation Department (Wing) to the
Authority, ete..

10. There arc detailed provisions relating to finances, audit, annual financial
stalements, reports/statements and procedures to fix the water rates, ctc..

3.3.2. Defects and Deficiencies

Thus, the Act has substantially changed the legal framework of irrigation management
in the province. The Act appears to be a fair attempt to provide a new organizational
structure for irrigation in the province. Howecver, a critical analysis of the Act reveals
some deflects/deficicncics, which need to be removed at the earliest.

3.3.2.1. Constitution of the Authorily

The constitution of the Sindh Irrigation & Drainage Authority given in the Ordinance,
is presented below:

a.  Minister of Irrigation, or any other person appointed by Chairman
the Government

b.  Secnior Mecmber, Board of Revenue Member

¢.  Additional Chicf Sccretary, Planning and Development Member
Department

d.  Sccretary, Finance Department Member

e.  Sccrctary, Irrigation and Power Member

. Sccretary, Agriculture Departiment Member

g Managing Dircclor of the Authority Member

h. A representative from Farmers Organizations Member

Thus, seven out of cight members of the Authority arc official members. There is only
onc non-official member, i.c., a representative from the Farmers Organizations. Even
the method to appoint this member is not provided for in the Act. That, too, will
subsequently be prescribed by the Government. The Authority is, therefore, going to
be under heavy official influence. The water users will not have any effective role in
the affairs of the Authority. That the Authority should be independent of official
influcnce is described. In order to achicve this objective, the following changes are

needed:;

1) The Ministcr of lrrigation should not be the ex-officio Chairman of the
Authority. The Chairman shall be a technocrat with a good background of
irrigation management.

2) The representation of Farmers Organizations shall be increased. Suggested,
is that Farmers Organizations representatives be given a majority in the
Authority (a somcwhat similar provision is available in the PIDA Act,
1997).

3) In order to enhance the credibility and independence of the Authority, a
judge of the High Court should be included in the Authority.



4) Conscquently, necessary changes relating to the procedure of meetings
would also be required.

3.3.2.2. Removal of the Chairman & Members

Section 6 of the Act provides for grounds to remove the Chairman, or a member. Six
grounds arc enumerated in the said section. Another ground, i.e., misuse of powers,

may be included therein.

In line with the principles of natural justice, the proviso to Section 6 enjoins that
before removing a Chairman/member, an opportunity to be heard shall be granted.
Suggested is that a reasonable opportunity shall be provided; a formality is not

enough.
3.3.2.3. Board of Management

Section 7 of the Act provides for a Board of Directors to carry out the day-to-day
affairs of the Authority under the overall control and guidance of the Authority. The
Board will consist of a Managing Director and up to four General Managers.

It has been further provided that the Managing Director and General Managers shall
have such qualifications, backgrounds and expericnces relevant to their job
“descriptions. The Managing Director and General Manager shall have 25 and 15 years
professional experience in the ficld of Irrigation and Drainage, respectively.
Accordingly, the entire Board will comprise of the technocrats in the field of
irrigation. It is desirable that the Board shall also have members from the field of

Financc and Agriculture.

3.3.2.4. Powers of the Authority

Section 8 of the Act has invested extensive powers over the imrigation and drainage
management in the province in the Authority. However, one technical error must be
removed from clause (a) (1). The clause provides that subject to the Indus Water
Treaty (1960) and the Water Apportionment Accord (1991), the Authority shall have
the power to receive irrigation water from the barrages within the province, and/or
from the inter-provincial/link canals, delivering the same to the various AWBs, bodies

Or persons ctc..

Pertinent to point out is that unlike the Indus Water Treaty, the Water Apportionment
Accord (1991) is not a permanent agreement. Therefore, it is suggested that the Water
Apportionment Accord for the time being enforced, be incorporated there.

3.3.2.5. Arrangements with Local Bodies, etc.

Section 11(2) adverscly affects the autonomy of the Authority by empowering the
Government to direct the Authority to hand over any completed scheme to a local
council, or to an agency of the Government, or to take over from any agency a scheme
completed by the agency on such terms and conditions as may be determined by the
Government. Therefore, it is suggested that this provision be deleted from the Act.
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3.3.2.6. Control Qver Provincial Water Reé;ources

Scction 12 contains the same technical error which has been pointed out in Section
8(a)(1), and for the same rcason, a similar amendment should be made in Section 12 as

well.

3.3.2.7. Procedure for Fixation of Water Rates for Supply of Water

Section 21(2) lays down the steps to be taken before enhancing the water rates. The
consultant fcels that consultation with the Farmers Organizations shall also be
mandatory before any enthancement can be effected.

3.3.2.8. Audit

Section 22 enjoins the Authority to get its accounts audited by commercial auditors
appointed by the Authority. This is a strange provision. How can an employee
independently audit the accounts of his employer? The consultant feels that the
accounts of the Authority should be checked by the Auditors appointed by the

Government.

3.3.2.9. Constitution of the Arca Water Boards

Section 23(2) which lays down the composition of the Arca Water Board, is quite
ambiguous, providing that:

The Area Watcr Board shall consist of a Chairman and the following members:

(a) Two representatives from Farmers Organizations to be elected by the
Chairman of the FOs concerned.

(b) Onc MPA from concerned area of AWB to be nominated by Chairman,
SIDA.

(c) A representative of the Authority.

(d) Two government representatives; one of whom shall be from the
Agriculture Department not below the rank of Director.

(c) Director of the AWB.

() Two technocrats, one each with proven backgrounds in (i) Water
Resources Management, and (ii) Finance, respectively, to be nominated by
the Chairman, SIDA.

Thus, the Farmers Organizations arc under-represented in Area Water Boards, with
only two representatives out of ten members of the Board. This representation should

be increased to give a majority to FO representatives.

il



3.3.2.10. Farmers Organizations

The Act does not make any provision for Farmer Organizations at the watercourse
level, therefore, such organizations/associations will continue to be governed by the

Sindh Water Users’ Associations Ordinance (1982).

3.3.2.11. Rules/Regulations/Bylaws

Section 30 cmpowers the Government to frame the Rules to carry out the purpose of
this Act. Similarly, Section 31 empowers the Authority to make Regulations and
Bylaws in order to effect the provisions of the Act. However, the division of
responsibility between the Government and the Authority is not given in the Act. As
the Regulations are subservient to the Rules framed by the Government, the Authority
will be able to frame Regulations only on subjects that are not covered by the Rules
framed by the Government. If the Government occupies a substantial area by the
Rules, the Authority will become quite subservient to the Government.

It is desirable that this important issue must be determined by the Act. The consultant
feels that threc tiers of delegated legislation be provided, as presented below:

a. Rules by the Government.

b. Regulations by the Authority.
c. Bylaws by the Farmers Organizations (with the approval of AWB/Authority).

Similarly, the subjects to be covered by Rules, Regulations and Bylaws also be
specified by the Act. The following division is suggested:

1. The Provincial Government may frame Rules to carry out the functions vested in
them by the Act.

2. The Authority may frame regulations to carry out administration and management
of the Authority.

3. The Farmers Organizations shall frame Bylaws to carry out the functions vested in
them by the Act.
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CHAPTER 4

WATER USERS' AND RELATED AGENCY STAFF'S
VIEW ON THE WUO LEGAL FRAMEWORK

4.1, Introduction

In order to obtain the views of various stakeholders of the canal irrigation system, a
number of agency staff and farmers were contacted and the flaws in the present legal
framework were discussed. Their opinions were also sought on various legal issues
related to farmers’ participation in irrigation management. Annex A is a list of
persons met. This chapter addresses the views of the main stakeholders.

4.1.1. Categories of People

The consultant had intensive discussions with the following categories of people:

1. 1IMI-Pakistan experts, officers and officials working on pilot projects.
Responsible PID officers in the project area.

OFWM officials in the FESS Project area.
Office bearers of the water users' associations in the project area (4-R Hakra).

“os oW

Water users in the above project area.

4.1.2. Summary of the Views:

The following views weré expressed by the above-mentioned persons.
1. A clear-cut policy is visible at the Government level.

2. IIMI-Pakistan officials are quite optimistic about the success of the
participatory irrigation management program.

3. OFWM officials are also quite confident about the success of the
participatory irrigation management program.

4. The office bearers of the water users’ associations in the project areas are
adequately motivated to initiate the formal functioning of the
organizations. They are quite eager to take over/share the responsibilities

of the irrigation management.

5.  The irrigators are not satisfied with the present state of affairs. They are
scriously concerned about the inefficiency, inequity, corruption, loss of
revenue, and bureaucratic dominance, etc.. Their opinions are given in

detail later in this chapter.
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6. PI1D officials have strong reservations about the new system of irrigation
management. They have expressed serious doubts about the success of
this system. The main argument advanced by them is that the farmers are
illiterate and will not be able to run the system effectively and

successfully.

4.2. Views of the Water Users and Their Organizations

A series of meetings with the Water Users' Organizations (WUOs) of the Hakra 4-R
Distributary in Haroonabad and the Minor Committee of the Bahadarwah Minor of
Sirajwah Distributary yielded that the water users liked to participate in the irrigation
management, specifically in taking over responsibilities related to operation and
maintenance of the distributaries and minors. They were not satisfied with the current
procedure of unilateral decision-making. The suggestions forwarded by the WUOs are
presented in the sub-sections below.

4.2.1. Objectives of the WUF of the Hakra 4-R Distributary

The irrigators believe that a participatory irrigation management scheme shouild
contain the following major objectives related to irrigation:

e to ensure equitable water distribution among water users with the assistance of the
concerned agency;

o to ensure timely and better maintenance of the distributary and related structures
with technical assistance from the concerned governmental operating agency;

» (o implement the asscssment and collection of abiana better and with more
transparcncy, through the WUOs, so that an adequate amount of money is
available for O&M of the distributary, as well as to supply water at the distributary

head; and

e to expeditiously resolve water-related disputes at the local level.

4.2.2. Irrigators' Reasons for the Formation of WUAs

4.2.2.1. Time Factor

The irrigators feel that valuable time is wasted when dealing with officials and dispute
resolution, and that if water users' organizations are formed and work according to the

IIMI-Pakistan plan, wasting time can be avoided.

4.2.2.2. Accountability of Irrigation Officers

At present, the irrigation officers are not responsible to any water users' representative
body. They have responsibilities only within the administrative hierarchy, and are
generally isolated from irrigators' opinions. The new scheme will provide for the
participation of water users in policy making and irrigation administration.
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4.2.23. Economic Efficiency in Operation and Maintenance (repairs, silt
clearance, ctc.) of the Irrigation Channels

The existing irrigation system is very inefficient: The O&M cost can be reduced if the
water users participate. The chances of misuse of funds allocated for repairs, etc. will
be reduced. The following functions may be entrusted to the irrigators:

Silt clearance

Berm cutting

Strengthening embankments
Re-structuring

Control of outlets and head regulators
Removal of vegetation

Plantation

Nonhkobh—

4.2.2.4. Dispute Resolution

The existing system of dispute resolution is quite time-consuming and inconvenient,
as it revolves around traditional judicial and quasi-judicial governmental authorities.
The irrigators feel that their disputes can be resolved properly at the local level by a
jury of elders, special committees and similar other bodies, provided that these are

vested with legal authority for dispute resolution.
4.2.2.5. Proper Collection of Water Rates/Charges

The system of collection of water rates suffers from various defects, which result in
reduced income to the Government. Influential people get undue exemptions and
assessing officials and irrigators oblige each other at the cost of public revenue. The
participatory irrigation management will help to reduce, if not altogether eradicate,

these malpractices.
4.2.2.6. Equitable Distribution of Water to Weaker Water Users

Under the present system of irrigation, the water schedule (warabandi) is not properly
enforced. The stronger elements in the command area, with the support of irrigation
officials, obtain more than their due share of water. The situation will improve
considerably with the participation of water users in irrigation management, as the
weaker elements will have an equal say in the affairs of water users associations.

4.2.2.7. Efficient Distribution of Water to Ensure Provide Water at the Tails

The major grievance of the water users, which appears to be quite genuine, is that the
tails of water channels are often dry during the dry season, and when water is direly
needed by thirsty crops. During the rainy season these channels are flooded with
water, resulting in damage to cultivated areas. Efficient management of the irrigation

water will solve this problem to a great extent.
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4.2.2.8. Emancipation from Bureaucratic Rule

The major irrigation laws were enacted during the heydays of British colonial rule in
the sub-continent, which was the golden age of burcaucracy. Obviously the irrigation
burcaucratic set-up also enjoyed vast administrative powers in dealing with the
people. The times have changed and the political culture no longer tolerates
unnecessary authority, or autocratic administration. The prevailing democratic rule
and participation of people at all levels of government/administration does not allow
the unrepresentative burcaucracy to rule the people. The irrigators appear to be
frustrated with the present set-up. The participatory irrigation management scheme
will amelioratc its position by breaking the hegemony of the irrigation bureaucracy.

4.2.2.9. WUAs as Interest Groups to Protect Legitimate Rights of Water Users

The participation of the water users in irrigation management will help to protect their
legitimate rights over irrigation water, etc.. In addition, WUAs can play a positive and
effective role as pressure groups to protect the rights of water users , especially at
levels devoid of formal participation from these people. The irrigators of the project
area are confident that the water users’ associations will help them to acquire their
genuine demands accepted by the otherwise apathetic officials.

The water user feels that the water users’ association can work as cooperative
societics o promote cooperative activities in other areas of agriculture, i.e., procuring
seeds/fertilizer/pesticides, marketing agricultural produce and obtaining loans, etc..
Such a multi-purposc approach has already been recommended by another consultant

(Piyansina Ganewalte, 1990).

4.2.3. Authority Required

The water users believe that they need the following authority in order to run the
program successfully:

. The WUOs should be legally recognized and registered with the PIDA as
corporate bodies acting on behalf of its members.

2 The WUOs should be authorized to negotiate and implement action plans for
operation and maintenance of the channels, for an initial period of two years on a

pilot basis.

3. To implement O&M activitics and to recover costs successfully, the WUOs need
powers to investigate and penalize crimes related to irrigation misbehavior and
defaulters (the authority vested with XEN under the Canal and Drainage Act,

1873).

4. To inspect walter distribution records maintained at the distributary head.

5. To conduct crop surveys through Patwaris and to double check the same by the
WUF for abiana assessment.
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6. To receive the full amount of the collected abiana, and arrears from the
Lumberdars.

7. To disconnect irrigation services temporarily for the defaulters.

8. To crcate new plantations and its disposal along distributary channels on agreed
terms and conditions.

4.2.4 Perceived Benefits

> improved equity as a result of strict social control, which will help reduce
waterlogging and salinity problems and enhance land productivity;

improved system maintenance at a lower cost;

v

swift decisions and implementation due to localized management;

v

sense of ownership and responsibility among users to protect the system;

v

efficient O&M due to close and stern supervision;

v

» less corruption due to strict accountability mechanisms;

\.-—

improved cost recovery and reduced financial obligations;

» reduced workload on agency staff operating at higher levels of the system; the
time thus saved can be invested in designing and implementing improvement plans

for the upstream system; and

» improved agricultural productivity and reduced hazardous environmental impacts
(waterlogging and salinity).

4.2.5. Government Action Needed

In order to undertake the above-mentioned tasks and to meet its objectives, the

following actions are needed from the government:

e the WUOs should be recognized by the PIDA as the representative corporate body
of the water users acting on their behalf for O&M of their distributaries;

e the operation (allocation, acquisition and distribution) and maintenance be handed
over to the WUOs for an initial period of two years;

e the WUOs should be given the necessary authority and powers mentioned in the

foregoing sections, and the staff of the PID should be instructed to facilitate the
WUOs to the maximum possible extent to conduct its work;
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» the operation and revenue staff related to the distributary should be directed to
assist in refining, negotiating and implementing the Joint Management Action Plan

on the basis mentioned above;

e the staflf, responsible for collection of abiuna, should be instructed to dcposit
complcte abiana receipts with the WUOs; and

o the powers for dispule resolution, penalizing irrigation misbehavior, and
entertaining and deciding requests for additional water allowance should be given
to the WUQs. The powers currently with the XEN, and below, regarding a
Distributary should be given to the WUOs, or its designated persons.

4.3, Views of the On-Farm Water Management Staff

The On-Farm Water Management (OFWM) wing of the Agriculture Department has
experience of almost two decades of working among farmers and organizing them into
Water Users' Associations (WUAs) under WUA Ordinance (1981). Up to now, over
40,000 Water Users' Associations have been formed and registered at the watercourse
level, covering about 40 percent of Pakistan Indus Basin Irrigation System.

OFWM ecxperience presents a remarkable achievement, and farmers’ enthusiastic
acceptance of the OFWM'’s projects is reflected in the rapid growth of WUAs, These
associations have been quite active in mobilizing human and financial resources for
the improvement of their watercourses. The success of the OFWM Program can be
considered as an indication of the potential managerial capability of local leadership.
However, once a watercourse is improved, the farmers return to the traditional pattern
of operation and maintenance. Each user operates the system according to his turn and
farmers periodically organize themselves to clear the silt, weeds, etc., from the
watercourses, as was the case before improvement. That the majority of the WUAs are

now dormant, is true, but one should look for reasons.

For an organization to be successful and sustainable, it has to be self-supporting, self-
regulating and self-governing, so that it has an independent capacity for group action

through its leadership.

Water Users’ Associations (WUAs) created in the Punjab Province were initially to
serve the temporary need of improving watercourses. Little chance existed for these to
develop into viable institutions. Sharing a common watercourse does not provide
enough opportunity, nor a sufficiently strong bond to develop into viable institutions.
WUASs necd tasks that reflect the more permanent and regular needs of the farmers,
and which could gencrate, a cash flow. The tasks could be the users’ involvement in
operation and maintenance of the irrigation system, both, at tertiary (watercourse) and
secondary (minor/distributary) levels, where they can exercise direct influence, or
some control over the system on which they depend for the delivery of water.

Similarly, farmers' involvement in assessment and collection of water supply charges

(abiana), dispute resolution and joint marketing of their produce could be other
possible arcas of interest which nced to be tested.
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Unfortunately, the Punjab WUA Act (1981) does not provide for users’ participation
in these areas at any level. The Ordinance seems to have been designed aimost solely
to meet the requirements of the donor agencies. Also, there is no provision to federate
WUAs at a level above that of the watercourse. However, the corresponding Sindh and
NWFP WUA Ordinances make provisions for the federation of WUAs at distributary

and canal lcvels.

OFWM wing of Punjab Agriculture Department, based on their 20 years of
experience, strongly belicves that there is a great potential for establishing farmers’
institutions and they can get organized for a common cause. They feel that following

measures necd to be taken in this regard:

Water Users need to be involved in operation and maintenance of the irrigation system
at distributary and watercourse level. The water users’ participation will bring
decentralization of powers and sense of ownership among the farmers. This will
improve equity and reliability in water distribution.

The pre-requisites for effective farmers’ participation need to be met first, i.e. proper
legal framework and sincere commitment at all levels of the government.

Mechanical approaches to organizing farmers will meet a limited success. The best
strategy would be to learn, through pilot programs for replication on a broader scale,

and in a gradual manner.

The Water Users’ Organizations (WUOs) established under on-going pilot projects in
the country should be immediately recognized by transferring the responsibilities for
operation and niaintenance to test their viability in managing the system.

The responsibility of assessment and collection of the water charges (abiana) should
also be transferred to WUOs. This will improve revenue collection and reduce

government expenditure.

The water ratcs should be fixed on the command area basis to reduce inefficiencies in
assessment and collection.

In order to make the Water Users’ Organizations effective, viable, self-supporting,
self-governing and sustainable, requisite amendments in relevant laws are needed.

Future roles and responsibilities of relevant actors have to be clearly and precisely
defined, and strongly adhered to.

4.4. Views of the Staff of the Irrigation Department

The stafl of the Irrigation Department stressed the following points about farmers’
participation in irrigation management:

1. Farmers’ participation in the irrigation system already exists. For instance:

a) threce, or more, farmers from each watercourse can form a canal committee
under Section 4-A of the Canal and Drainage Act (1873) for the purpose of
reporting and investigating irrigation-related crimes;
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b) preparation of warabandi can be done by the water users; the department only
intervenes at the request of the shareholders;

¢) the Lumberdar is a user representative; and

d) the users arc not restricted to resolve irrigation disputes if they wish to solve

these collectively.

2. The irrigation system is operating without any problems. The few problems being
faced arc due to political interference and the lack of funds for O&M. If sufficient
funds are provided for O&M and the farmers do not intervene politically, the
department can opcrate and maintain the system very effectively and efficiently.

3. The staff carns meagre salaries on which they cannot survive, with the result that
the lower staff, at times, indulges in malpractices.

4. If PIDAs arc established, many irrigation staff members will lose their jobs; this
situation may create unrest due to increased unemployment.

5. The users’ participation in the form of organizations, such as WUOs, is seen as a
conspiracy against the country. The main argument advanced is that the farming
community is generally illiterate and is divided into a number of socio-political,
ethnic and religious groups. They will be unable to run the highly technical
irrigation system. The result will be that the system will be destroyed and there
will be fights and murders among the farmers.

4.5. Views of IIMI-Pakistan Staff about Participatory Irrigation Management

Pakistan is privileged to have one of the worlds’ biggest and most contiguous canal
irrigation systems. The canal system was originaily designed for extensive irrigated
agriculture in the flood plains of the Indus Basin. The productivity of the canal-
irrigated arcas in Pakistan has started declining in the Indus Food Machine, owing to a
number of reasons, that include the inefficient management of the irrigation system.
The inefficient operation and maintenance of the irrigation system has not only caused
inequitable and unreliable irrigation supplies to the users, but has also fostered many
social diseases, such a political interference in the hardware and software of the
system, corruption, and farmers anarchy. Apart form the declining land productivity,
waterlogging and salinity in many parts of the country are the other outcomes of
inefficient management. The older laws that have become irrelevant in the present
situation are still managing the canals. Hardly any endeavor has been made to rephrase
irrigation management to suit the country’s present needs. The management of the
canal irrigation system necds to be reconsidered in the present context if the system
has to be physically and socially sustained.

The ultimate users of the irrigation system are the farmers. They are the ones who
benefit from the irrigation system and bear all the consequences of decisions taken by
the highly centralized irrigation bureaucracies. Sizable evidence in literature indicates
{hat common resources arc best managed if all the stakeholders are involved in the
decision-making and operation and maintenance (O&M) of common resources. The
farmers, therefore, need to be involved in the management of the canal irrigation
system. Farmers’ participation in the O&M has produced good results in many
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countries, such as Mexico, Turkey, Sri Lanka, Nepal, India, etc.. The farmers’ systems
are managed better than agency-managed systems in terms of better quality and more
timely maintcnance, improved operational practices, reliable supply of water to the
users, cquitable distribution of irri gation water, cost recovery, elc..

There is also evidence that many countries have not attempted for policy decisions to
maximize users’ participation in the management of irrigation systems. The four
provincial assemblies of Pakistan have recently opted for Provincial Irrigation and
Drainage Authorities (PIDAS), whereby the users will be involved in irrigation system
management in the form of Farmers Organizations (FOs) at the distributary command
level. The respective provincial governments have committed through their respective
acts to introduce Participatory Irrigation Management (PIM) by turning over
distributaries/minors, parts of irrigation systems, to the FOs for O&M and cost

recovery at the pilot scale.

[IMI-Pakistan’s initiatives on PIM started much earlier than the PIDAs in the form of
pilot action research projects in the Sindh and Punjab Provinces of Pakistan. By now,
[IMI-Pakistan has succeeded in organizing farmers into four Water Users Federations
(WUFs) for PIM at thrce medium-sized pilot distributaries/minors in the Sindh
province, and one large distributary in the Punjab province. The On-Farm Water
Management Directorate of the Punjab Agriculture Department has also organized
farmers at one minor canal in the Punjab Province. Other agencies are also working
with respective government agencies and farmers in other provinces for similar work.
The social viability of PIM has, thus, been established. The work being undertaken at
these pilot experiment sites can provide useful lessons and experiences to implement
PIM on a wider scale. However, the government's initiatives 10 recognize the pilot
WUFs and enable them to operate legally and maintain their distributaries/minors are
immenscly essential. The commitment of the government agencies at both, the policy
and field level to make PIM a success is the most critical input that is yet lacking in

Pakistan.

Research on PIM so far suggests that the success and sustainability of farmers
managing irrigation systems highly hinges upon the jegal framework for such

endeavors. The farmers participating [IMI-Pakistan’s pilot projects have also
expressed a dire need for such a framework to overcome the prevalent social diseases

in the canal irrigation network.
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CHAPTER 5
MODEL LAWS

5.1. MODEL IRRIGATION AND DRAINA.GE AUTHORITY ACT

An Act to provide for the establishment of the Irrigation and Drainage Authority in the
Province of -------muux _

PREAMBLE

Whereas it is expedient to provide for the establishment of the Irrigation and
Drainage Authority in the Province of ------ for the equitable distribution of irrigation
water, and effective drainage and flood control that would be sustainable on a long
term basis through participation of beneficiaries in the operation and management of
the irrigation and drainage network, as well as to provide for matters connected

therewith or incidental thereto;

It is hereby cnacted as follows:
CHAPTER 1

PRELIMINARY
1. Short Title, Extent and Commencement

1. (1) This Act may be called the ----- Irrigation and Drainage Authority Act
(1997).

(2) It extends to whole of the Province of -------
(3) It shall come into force at once.
2. Definitions
In this Act, unless there is anything repugnant to the subject or context:

(i) “Authority” means the ------- Irrigation and Drainage Authority
cstablished under Scection 3;

(i) “AWB” means an Area Water Board established under Section 23;

(iii) “Board” mcans thc Board of management constituted under Section 7,

(iv) “canal” means a canal as dcfined in the --------- ;

(v)  “Chairman” means the Chairman of the Authority;
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(vi) *“drain” means a natural drain, surface, or sub-surface, drainage network
provided for the evacuation of the surplus subsoil and surface water
from the land under the command of a canal system,;

(vii) "drainage cess” means the drainage cess levied for conveyance and
disposal of effluent through the drains;

(viii) “FO” means the Farmers Organization formed under Section 26;

(ix) “Govemment” means the Government of ------- ;

(x) “Local Council” means a local council constituted under the ---—v-=--- ;
(xi) “Managing Director” means the Managing Director of the Authority;
(xii) *“member” means the member of the Authority;

(xiii) “prescribed” means prescribed by rules or regulations under this Act;
(xiv) “regulations” means regulations made under this Act;

(xv) “rules” means rules made under this Act;

(xvi) “WAPDA” means the Pakistan Water and Power Development
Authority;

(xvii) “water” includes any water, stationary or moving on the surface or
at sub-surface, at any place in the province, but does not include the

water stored in the inter-provincial reservoirs and/or rivers and canals
as is allocated to any other province; and

(xvii) “water rate” means the charge levied for supply of water under the
Water Apportionment Accord (1991) or any subsequent such Award.

CHAPTER I

CONSTITUTION AND MANAGEMENT OF THE AUTHORITY

3. Establishment of the Authority

(1) As soon as may be after the commencement of this Act, but not later
than one year, there shall be established an Authority to be known as
the -----—-- Irrigation and Drainage Authority.

{2) The Authority shall be a body corporate with power to acquire, hold
and dispose of property, allowed perpetual succession and a common

seal, and shall by the said name sue, and be sued,

(3) The Headquarters of the Authority shall be at -----------
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